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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Appellant, the questions presented are: 


1. Whether the trial Court erred in granting Appellees’ motions 
for a directed verdict in favor of Appellees, Providence Hospital, Inc. 
and John J. Leahy, at the conclusion of Appellant's opening statement. 


2. Whether the trial Court erred, following Appellees' motions 
for a directed verdict, in requiring Appellant's counsel to supplement 
his opening statement by reading to the Jury portions of his intended 
documentary evidence, consisting of hospital records 
among other evidence, Appellant intended to rely, and|in evaluating the 


hospital records in considering and in granting the Appellees' Motions 
for directed verdict. 


upon which, 


3. Whether the trial Court erred in requiring Alppellant's counsel 
to present evidence on opening statement. 


4. Whether the trial Court erred in denying Appellant's Motion 
for a mistrial. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, The Trial Court Erred in Granting Motions for a 
Directed Verdict in Favor of the Appellees, 
Providence Hospital and John J. Leahy, and in 
Directing Verdicts in Favor of Appellees, 
Providence Hospital and John J. Pave: After 
Opening Statement by Appellant 


Following the Completion of Appellant's Opening 
Statement and in Considering Appellees' Motions 
For Directed Verdict, the Trial Court Erred in 

Requiring Counsel for the Appellant to Supplement! 
His Opening Statement by Reading to the Jury 
Evidentiary Matter, Consisting of Hospital Records, 


Through which Records, Among other Evidence, 
Appellant Intended to Prove Certain Allegations of 
Negligence, and Further Erred in Evaluating the 
Hospital Records in Considering parle’ 
Motions for a Directed Verdict . 


I. The Trial Court Erred in Denying eevelienys 
Motion for a Mistrial 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,114 


FRANK J. MALLOY, 
Appellant, 


v. 
PROVIDENCE HOSPITAL, 
A Body Corporate 
and 


JOHN J. LEAHY, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This action was commenced by the Appellant in the United States 
District Court for the District of Columbia, seeking $25,000.00 damages 
for personal injuries allegedly sustained as a result of the joint and 
several negligence of the Appellee, Providence Hospital, a body corporate, 
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owner and operator of the Hospital where the Appellant was a patient, and 
of the joint and several negligence of the Appellee, John J. Leahy, M. D., 
an anaesthesiologist, who attended the Appellant in the Providence Hos- 
pital. The jurisdiction of this Court rests on the provisions of section 11 
- 306 D. C. Code (1951 Edition). 


Trial began before the United States District Court for the Dis- 
trict of Columbia on the 25th day of October, 1960. At the conclusion of 
the Appellant's opening statement on that day, both Appellees moved for 
a directed verdict. The Court directed Appellant's counsel to supple- 
ment his opening statement by reading to the Jury certain evidentiary 
matter consisting of hospital records. At the conclusion of the reading 
of the hospital records on the following day, October 26, 1960, the Court 
directed a verdict in favor of both Appellees. Appellant filed a notice of 
appealon the 20th day of November, 1960. The jurisdiction of this Court 
is invoked under 28 U. S. Code, 1291. 


STATEMENT OF THE CASE 


The following statement of the case is based on Appellant's open- 
ing statement as set forth in the transcript, pages 3 to 22, inclusive, 
with pertinent excerpts in the Joint Appendix, as indicated: 


On the fifth day of August, 1954, the Appellant, an attorney, was 
admitted as a patient to Providence Hospital, an institution maintained 
and operated by the defendant, Providence Hospital, a body corporate. 
The confinement of the Appellant was necessitated as a result of a 
severe communited displaced fracture of the right humerus sustained 
by the Appellant on the previous day. Because of complications from 


the injury, necessary surgery was deferred until August 13, 1954, 


during which period the patient experienced episodes of disorientation, 
confusion, and restlessness believed to be the result of the administra- 
tion of drugs and sedatives for the relief of pain. Asa result of his 
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disorientation and confusion, it became necessary at times to place 
bodily restraints upon him. (J.A. 17-18) 


During the hospital confinement, prior to surgery, the attending 
physician ordered intravenous feedings for Appellant consisting of 
1000 cc of Saline Solution containing 5% dextrose and 5% alcohol. The 
attending physician directed that these fluids be administered slowly, 
underlining this directive in his notes. The Appellant received these 
intravenous feedings well, without untoward reactions or difficulty. 
(J.A. 18) 


On August 13, 1954, the Appellant underwent major surgery com- 
mencing at 11:00 A.M. and terminating at 2:30 P.M. (JA. 19) The old 
Providence Hospital did not have a recovery room, and so, immedi- 
ately following surgery, the Appellant was wheeled back to his room 
and placed in bed. The Appellee, John J. Leahy, returned to the room 
with the Appellant immediately following surgery. At that time, Appel- 
lant was still under the effects of anaesthesia and completely within the 
control of the hospital, its employees, and the anaesthesiologist. Both 
Appellees were aware of the Appellant's condition at that time and 
were also aware that the Appellant's course at the hospital previous to 
surgery indicated that he was made restless and disoriented by the 
administration of drugs and sedation, to the point that restraints had 


been required to keep him in bed. (J.A. 17, 18) The Appellees were, 


at that time, further aware that immediately following| surgery, Appel- 
lant had no control over his own motions or actions and no conscious 
knowledge of his conduct. The Appellee, John J. Leahy, started the 
intravenous process in the Appellant's left ankle. (J.A. 8, 13, 19) 
following which the Appellee Leahy and all hospital personnel left the 
Appellant's room. (J.A. 19) leaving Appellant alone and still under the 
effect of anaesthesia administered during the three hour operation. 
(J.A. 19, 20, 22) The needle was simply taped to the foot (JA. 12, 19, 
23). Neither the foot nor the leg was immobilized in any fashion. 
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(J. A. 11, 12, 19) About! thirty minutes later, a nurse observed that the 
intravenous fluid was not going into the vein as intended but was 
infiltrating the tissues of the foot (JA.9, 20). She immediately sum- 
moned a physician whoi|removed the needle from the tissue and re- 
started the intravenous process in the vein of the Appellant's foot. 
(J.A. 9, 20) 


Shortly thereafter, Appellant's foot began to cause him consider- 
able distress; by evening the tissues began to slough away. (J.A. 20) 
The foot became ulcerated and the ulcer spread. Appellant remained 
in the hospital until early September, 1954, when he was discharged for 
the purpose of going under the care of a plastic surgeon. He was 
obliged to undergo radical treatment including two operations during 
additional hospitalization for a period of a month. (J.A. 20) He was 
confined to his home for more than seven months following plastic 
surgery and sustained permanent scarring and other injury. In addi- 
tion, the Appellant sustained substantial expense incurred from medical 
and hospital care and treatment. (J.A. 21) 


In continuing his opening statement, Appellant charged the Appel- 


lees,and each of them, with concurrent, joint and several negligence 


and which the evidence would prove (J.A. 21) as follows: 


(1) Commencing ian intravenous process in the Appellant's ankle 
immediately following surgery and when the Appellees were aware, or 
in the exercise of reasonable care should have been aware, of the 
patient's history and of the likelihood that he would engage in involun- 
tary movements of his limb (J.A.17, 18, 21) and, 

(a) Failing to immobilize the limb in which the needle 

was inserted in order to avoid involuntary motion of the 

limb and dislodgement of the needle which might result in 

injury to the appellant (J.A. 19, 22, 23, 25), and, 

(b) Inserting needle in Appellant's ankle for the pur- 
pose of administering the intravenous solution; failing to 
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immobilize the needle in that it was affixed merely with a 
small piece of adhesive (J A. 19, 22, 23, 25), and, 

(c) Leaving the patient alone immediately following 
surgery and following the commencement of an intra- 
venous process with fluid containing five percent alcohol, 
a known irritant, particularly in light of his history, his 
condition, and the manner in which the intravenous fluid 
was being administered (J.A. 19, 22, 23, 25), and 

(d) Failure on the part of both Appellees in light of the 
instructions of the attending physician as to how the intra- 
venous fluid should be administered to Appellant, |to observe 
Appellant carefully and in further failing to direct that the 
Appellant be observed carefully during the on hae 
of the intravenous process in his room (JA. 22, 23, 25). 


(2) Failure of Appellee, Providence Hospital, Inc|., to maintain a 
recovery room or a reasonable equivalent of the same for the care and 
observation of Appellant immediately following major surgery; Failure 
to give him the same degree of attention that would normally be given 
in a hospital in which a recovery room was provided (J|A. 19, 23). 


(3) Failure of Appellee, Providence Hospital, Inc)., to furnish the 
Appellant with the degree and type of attention which normally is given 


in a hospital to a patient immediately following major surgery. (JA. 
19, 23) 


(4) Failure of the Appellee, Providence Hospital,| through its 
agents and employees, and on the part of the appellee, Leahy, personally, 
to exercise the reasonable care, diligence, professional skill, and 
application of their learning in the care and treatment of the Appellant 
as would normally be expected. (J.A. 24) 


(5) Appellant also invokes the doctrine of res ipsa loquitur. 
(J.A. 24, 25) 
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At the conclusion of the Appellant's opening statement, as afore- 
going, Appellee, Providence Hospital, moved for a directed verdict. 
(J.A. 25) 


This motion was joined in by the Appellee, Leahy. Among the 


- contentions advanced by Appellees in favor of a directed verdict, was 


that the Providence Hospital records, as to which there was a pre- 
trial stipulation, would not support certain allegations of negligence 
made by the Appellant's counsel on opening statement. (J.A. 27, 28) 
Because appellant did not concur with the suggestion by Appellees that 
the Trial Court had the right to examine the hospital records in con- 
nection with the Appellees' motions for a directed verdict, the Court 
directed counsel for Appellant to amplify his opening statement and to 
read to the Jury those portions of the hospital records on which Appel- 
lant relied. (JA. 36, 37) 


Appellant supplemented his opening statement as per directive 
of the Court by reading excerpts from the first 56 pages of the hospital 
records. Prior to the completion of the reading of the medical records, 
appellant moved for a mistrial on the grounds that this procedure was 
prejudicial to the rights of the Appellant. (J.A. 40, 41) The motion for 
a mistrial was denied and the reading of the hospital records was 
thereafter completed. Following the completion of this reading, the 
Trial Court granted the motions for directed verdict as made by the 
Appellees and directed the Jury to find a verdict for each Appellee. 
(J.A. 47) 


This Appeal followed. 


7 
STATEMENT OF POINTS 
Appellant intends to rely on the following points: 
The District Court erred: 


1. In granting motion for directed verdict in favor of the Appel- 
lee, Providence Hospital, and in directing a verdict in favor of Provi- 
dence Hospital, after opening statement by Appellant. 


2. In granting motion for directed verdict in favor of the Appel- 
lee, John J. Leahy, and in directing a verdict in favor of John J. Leahy, 
after opening statement by Appellant. 


3. In requiring counsel for Appellant to pee and read 


into his opening statement evidentiary matter, consisting of hospital 
records through which, among other evidence, Appellant intended to 
prove certain portions of his case and upon which the Court, thereafter, 


predicated its finding and direction of a verdict in favor of the Appellees. 


4. In requiring counsel for Appellant, to supplement and read into 
his opening statement, certain evidentiary matter consisting of hospital 
records through which, among other evidence, Appellant intended to 
prove certain portions of his case, and in evaluating thalt specific por- 
tion of Appellant's proposed evidence, in considering Appellees' motion 
for a directed verdict. 


5. In requiring Appellant to prove certain portions of his case 
on opening statement. 


6. In denying Appellant's motion for a mistrial. 
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SUMMARY OF ARGUMENT 


1. Under the decisions of the Supreme Court of the United States 
and this Court, a motion for a directed verdict at the conclusion of 
plaintiff's opening statement may be granted only when it appears 
clearly and unequivocally that no cause of action exists, and that plain- 
tiff could have no recovery. In considering such a motion, plaintiff is 


given the benefit of all favorable inferences that may be drawn from 


his counsel's statement, and all doubts must be resolved in plaintiff's 
favor. In the case at bar, on opening statement, counsel for appellant 
established the relationship between the parties as that of patient, 
hospital and physician. Appellant's counsel then proceeded to delineate 
the factual situation and charged the appellees, jointly, severally and 
concurrently, with seven specific acts of negligent commission or 
omission, which he stated would be established by the evidence. Appel- 
lant also invoked the applicability of the doctrine of res ipsa loquitur. 
These alleged acts of negligence were spelled out carefully, and are 
specifically set forth verbatim on pages 21 to 25 inclusive of the joint 
appendix, and as previously detailed in the Statement of the Case here- 
inbefore set forth. The Appellant submits that, based on'the criteria 
which has been established by the Supreme Court of the United States 
and by this Court, and by which an opening statement must therefore be 
judged in evaluating a' motion for directed verdict at conclusion of 
opening statement, that in the case at bar the Trial Court was in error 
in finding clearly and unequivocally that no cause of action existed and 
in directing a verdict. Appellant should have been permitted to proceed 
with proof. 


2. In support of their motions for directed verdict, Appellees 
argued that the hospital records of the Appellant which had been 
stipulated to at pre-trial and referred to in opening statement as one 
source of plaintiff's proof of the negligence of the Appellees, did not 
support certain contentions of negligence. When the Appellant, upon 
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inquiry by the Court, declined to agree with Appellees' suggestion that 
the Trial Court had the right to examine and evaluate these hospital 
records in connection with its consideration of Appelleées' motion for a 
directed verdict, the Court then directed counsel for Appellant to 
supplement his opening statement and to read to the jury all portions 
of the hospital record upon which Appellant relied. Following the read- 
ing of these excerpts from the hospital records, comprising more than 
56 pages, and necessitating going into a second day of trial, the Court 
granted Appellees' motion for directed verdict. This procedure was 
clearly improper, since the law does not require or sanction the 
presentation of plaintiff's intended evidence as part of/the opening 
statement. At this posture of the proceedings, the plaintiff is obliged 
only to state and describe a prima facie case - not prove his case. 


This Court has consistently held that where a plaintiff makes out 
a prima facie case, the plaintiff should be permitted to proceed with 
his proof. Here the Court made the requirement of proof part of the 
opening statement on the basis of desiring more specific information 
on what the hospital records would contain. It was as|improper for 
counsel for Appellees to suggest that the Court examine the hospital 
records in evaluating their motions for directed verdict, as it was for 
the Court to suggest that it should examine the hospital records in con- 
nection with the consideration of Appellees' motion, and upon Appellant's 
expression that this was beyond the province of opening statements, to 
require counsel for the Appellant to read to the jury ‘the hospital records 
on which he relied to prove certain allegations of his case. Despite 


Appellant's repeated assurances to the Court that he aie upon addi- 


tional forms and types of proof other than the hospital records to prove 
Appellant's case, the Court concentrated solely on the hospital records 


to the exclusion of all other intended evidence. 


In thus evaluating these specific portions of Appellant's intended 
evidence to the exclusion of all other intended evidence, the Court 
acted prematurely, prejudicially, and improperly. 
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3. The Court should have granted Appellant's motion for a mis- 
trial. The enforced reading of extensive references from the hospital 
records of the Appellant as part of his opening statement and prior to 
the commencement of Appellant's case was strongly prejudicial. It 
was evident during the several hours that Appellant's counsel was en- 
gaged in the reading of hospital records during opening statement that 
their value as evidence was in great measure being dissipated. At the 
outset, counsel for Appellant had informed the jury that his opening 
statement was not evidence. Thus, had the Court denied Appellees' 
motions for directed verdict, it would have become necessary for Appel- 
lant to again read the same medical records which had already taken 
several hours to read on opening statement and the value of the critical 
portions of this evidentiary material would obviously be lost when re- 
read as part of Appellant's case-in-chief. The jury would find it boring, 
and repetitious, and would at the same time find it difficult to understand 
why the same record which was not evidence upon opening statement, 


had probative force when read as part of appellant's case. In addition, 
the impact would have been dissipated, and the Appellant would, on the 


basis of the entire procedure, have been prejudiced by this substantial 
deviation from normal trial procedures. It is therefore submitted that 
Appellant's motion for a mistrial was properly made and improperly 
denied. 
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ARGUMENT 
I. 


THE COURT ERRED IN GRANTING MOTIONS FOR A DIRECTED 
VERDICT IN FAVOR OF APPELLEES' PROVIDENCE HOSPITAL 
AND JOHN J. LEAHY AND IN DIRECTING VERDICTS IN 
FAVOR OF APPELLEES' PROVIDENCE HOSPITAL AND JOHN J. 
LEAHY AFTER OPENING STATEMENT BY APPELLANT. 
The decisions of the United States Supreme Court and this Court 
of Appeals enjoin the trial judge to consider and construe with great 
liberality, opening statements which are subjected to motions for 
directed verdict. Lack of definiteness in an opening statement is not 
fatal. Only when it appears clearly and unequivocally |that no cause of 
action exists, after resolving all doubts in plaintiffs' favor may a 
verdict be directed on opening statement. 


Appellant's opening statement is set forth verbatim on Pages 3 


through 22 of the Transcript with pertinent extracts 5m 15 to 25 


of the Joint Appendix. In his opening statement Appellant specifically 
charges the Appellees with concurrent negligence, with joint and several 
negligence, and outlines seven specific acts of negligence which the 
evidence will show is attributable to appellees. In addition, Appellant 


invoked the doctrine of res ipsa loquitur. 


The law is well settled in this jurisdiction as respects the duty of 
a private hospital in its relationship with a patient: 


"In general it is the duty of a private hospital to give a 
patient such reasonable care and attention as the patient's 
known condition requires. This duty is measured by the 
degree of care, skill and diligence customarily exercised 
by hospitals generally in the community, and by|the express 
or implied contract with the patient." Garfield Memorial 
Hospital v. Marshall, 92 U.S. App. D.C. 234 


In the Garfield Hospital case, supra, this Court cites the follow- 
ing decided case, the text of which affirms the law as set forth above: 
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"Tt is the duty of any hospital that undertakes the treatment 
of an ill or wounded person to use reasonable care and 
diligence not only in operating upon and treating but also 
in safeguarding him, and such care and diligence is 
measured by the capacity of the patient to care for himself.” 
Valentin v. LaSociete Francaise De Bienfaisance, Etc., 

172 P.2d 359, citing Robertson v. Charles B. Towns Hos- 
pital, 178 App. Div. 285, 165 N.Y.S. 17 


The Court goes on to say, in the Valentin case, supra, as follows: 


"If a hospital is obliged to maintain its premises and its 
instrumentalities for the comfort of its patients with such 
care and diligence as will reasonably assure their safety, 
it should be equally bound to observe the progress of a 
patient in his recovery from a major operation with such 
care and diligence as his condition reasonably requires for 
his comfort and safety, and promptly to employ such 
agencies as may reasonably appear necessary for the 
patient's safety. Whether a hospital has exercised such 
reasonable care under the circumstances of a case is for 
the determination of the jury.” 


Also cited in the Garfield Memorial Hospital case, supra, is the follow- 
ing decision bearing on the duty of the hospital to its patient: 


"'The extent and character of the care that a hospital owes 
its patients depends on the circumstances of each particu- 
lar case. A private hospital owes its patients the duty of 
protection and must exercise such reasonable care toward 
a patient as his known condition may require. The measure 
of duty of a hospital is to exercise that degree of care, skill, 
and diligence used by hospitals generally in that community, 
and required by the express or implied contract of under- 
taking. A hospital is liable for want of ordinary care, 
whether from incompetency of a nurse, or failure in duty 
of a fully qualified nurse .. . The duty of care imposed on 
a hospital extends to safeguarding the patient from dangers 
of mental incapacity . .'"" Rice v. California Lutheran Hos- 
pital, 163 P.2d 860 quoting ‘Wood v. Samaritan Institution, 
161 P.2d 556 


Appellant's opening statement alleged with reasonable detail 
specific breaches of the duties of the Appellee hospital as outlined in 
the foregoing quoted decisions. Certainly, Appellant should have been 
permitted to proceed with his proof. 
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Likewise, there can be no question that the Appellee, Leahy, owed 
certain duties to the Appellant. See the case of Carr y. Shifflette, 65 
App. D.C. 268, 82 F.2d 874: 


"It is established law that it is the duty of a physician when 
practicing his profession to exercise the ordinary care and 
skill of that profession in a similar locality, giving due 
consideration to modern advancements and learning. There 
is an implied agreement that no injurious consequences will 
result from want of proper skill, care or diligence; but one 
who seeks to recover against a physician alleging lack of 
skill or negligence has the burden of proving the averments." 
(Quoting Cayton v. English, 57 D.C. App. 234, 28 F.2d 745) 


This follows the same view in Wilson v. Borden, 61 App. D. C. 327, 
62 F.2d 866: 
"All that was required of the defendant in undertaking to 


treat the plaintiff was that he exercise the ordinary care 
and skill of his profession in the District of Columbia.” 


This Court has likewise held that: 
"Generally, direct and positive testimony of specific acts 


of negligence is not required in a malpractice case." 
Goodwin v. Hertzberg, 91 U.S. App. D.C. 385 


And in the case of Crist v. White, 62 App. D. C. 269, 66 F.2d 795, 
this Court quoted favorably from the opinion in Sweeney v. Erving, 35 
App. D.C. 62, as follows: 


"There are special cases where the result of an operation 
performed, if unexplained, may warrant an inference of 
negligence. Thus, evidence showing that after 4 broken leg 
was reset, the ankle was crooked and the ankle joint stiff, 
tends to prove negligence on the part of the physician in 
setting the ankle, which evidence should be submitted to 
the jury." 


And in the case of Hohenthal v. Smith, 72 App. D.C. 343, in speak- 
ing of the doctrine of res ipsa loquitur in malpractice cases, this Court 
ruled: 
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"It is permissibly applied when the facts which the plaintiff 
proves are sufficient to sustain an inference of negligence 
although evidence directly establishing the negligent act 
is not available." 

Certainly, the administration of intravenous feeding to the Appel- 
lant immediately following surgery gave rise to a bad result; it is not 
the normal purpose or intent that such fluid infiltrate tissue, but that it 
enter the blood stream through the venous system. Here the patient 


was being fed alcohol in addition to glucose; the effect of alcohol upon 


tissue is well known, since alcohol is an irritant. There'can be no 
question that the Appellant's system was able to absorb this solution, 
since he had received'the same I.V. fluid on numerous occasions prior 
to surgery without untoward results. It is noteworthy that his attending 
physician had directed that I.V. fluid be administered slowly to the 
Appellant, and had underlined this word slowly in his instructions in 
the Appellant's chart.; Thus it was incumbent on the Appellee, Provi- 
dence Hospital, and Dr. Leahy, alike, to follow the instructions of the 
attending physician, as respects administration of intravenous fluids, 
particularly in the period immediately following surgery, particularly 
since the fluid contained alcohol, and to administer the I.V. process 
with all due care commensurate with Appellant's state at that time; to 
do so with awareness of his hospital course as respects movements, 
restlessness, and disorientation; to observe Appellant carefully and to 
direct that the hospital staff observe him carefully; to insert and affix 
the needle with care to avoid infiltration of fluids into the tissue; to 
immobilize the limb, and generally, so far as it was possible to do so, 
to avoid the reasonable and probable consequences of failing to use due 
care in any of these matters. 


It is difficult to conclude, in light of the detailed narration and 
charges made by appellant, how the Trial Court could reasonably find 
that Appellant's opening statement completely failed to meet the mini- 
mum requirements set up by the many decisions of this Court as well 
as the Supreme Court of the United States. 
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As this Court has often stated, in the case of Best v. District of 
Columbia, 291 U. S. 411, the Supreme Court of the United States set the 
standard which has since been generally followed by this Court: 


". .. There is no question as to power of the triall Court to 
direct a verdict for the defendant upon the opening state- 
ment of plaintiff's counsel where that statement/establishes 
that the plaintiff has no right to recover . . . But the power 
is not properly exercised if the opening statement leaves 
doubt as to the facts or permits conflicting inferences. 
Where uncertainty arises either from a conflict|of testi- 
mony or because, the facts being undisputed, fairminded 
men may honestly draw different conclusions from them, 
the question is not one of law but of fact to be settled by 
the Jury. (citing cases) ... The opening statement of 
counsel is ordinarily intended to do no more than to inform 
the Jury in a general way of the nature of the action and 
defense so that they may better be prepared to understand 
the evidence . . . Plaintiff is entitled to the benefit of all 
inferences that may be drawn from his counsel's statement. 
To warrant the Court in directing a verdict for defendant 
upon that statement, it is not enough that the statement may 
be lacking in definiteness but it must appear clearly, after 
resolving all doubts in plaintiff's favor, that no cause of 
action exists." (citing cases) 


Following this decision, there have been many similar rulings by 
this Court on the sufficiency of opening statements. To quote only the 
more recent decisions, regard the statement of this Court in Firfer v. 
United States, 93 U.S. App. D.C. 316: 


", ..for if there is any doubt as to his failure to|/state a 
claim upon which relief can be granted, the matter must 
be left to the jury for determination, or where, as here, 
the Court sits without a jury, he should be permitted to 
put on his entire case. For the dismissal to be |sustained, 
therefore, it must appear clearly and unequivocably from 
the opening statement, that Appellants could have no 
recovery." 


This view is likewise expressed in the case of Pomeroy v. Penn- 
sylvania Railroad, 96 U.S. App. D.C. 128, quoting from Best v. District 


of Columbia, supra: 
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"To be sure, plaintiff's counsel failed to spell out with 
any specificity what testimony he expected from the em- 
ployees of the railroad. But an opening statement ‘is ordi- 
narily intended to do no more than to inform the Jury ina 
general way of the nature of the action and defense 'so that 
they may better be prepared to understand the evidence': 
and to direct a verdict upon an opening statement ‘it must 
clearly appear, after resolving all doubts in plaintiff's 
favor, that no cause of action exists.'" 


Further light onithe liberal interpretation of opening statements 
as respects definiteness is set out in the case of Halin v. United Mine 
Workers of America, 97 U.S. App. D.C. 210: 


"Plaintiffs are entitled to the benefit of all inferences 
that may be drawn from their counsel's statement. To war- 
rant the Court in directing a verdict for Mohler upon that 
statement, it is not enough that the statement be lacking in 
definiteness, but it must clearly appear after resolving all 
doubts in plaintiff's favor, that no cause of action exists." 


See also Greene'v. Hathaway, 89 U.S. App. D.C. 229, 191 F.2d 


656; Galbreath v. Cap. Transit, 99 U.S. App. D.C. 383, 240 F.2d 621; 
Boland v. Love, 95 U.S. App. D.C. 337, 222 F.2d 27, and Cioffi v. 
Queenstown Apts., 243 F.2d 650. All of the latter decisions likewise 
are in accord with Best v. District of Columbia, supra, in holding to 
the liberal interpretation of opening statements and subscribe to the 
view of resolution of all favorable inferences in favor of plaintiff and 
permitting the plaintiff to proceed with his proofs. 


It is therefore respectfully urged that the trial Court erred in 
directing a verdict in favor of both Appellees on opening statement. 
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FOLLOWING THE COMPLETION OF APPELLANT'S OPE 
STATEMENT AND IN CONSIDERING APPELLEES' MOTI 
DIRECTED VERDICT, THE TRIAL COURT ERRED IN REQUI 
COUNSEL FOR THE APPELLANT TO SUPPLEMENT HIS 
STATEMENT BY READING TO THE JURY EVIDENTIARY 


NING 
NS FOR 
RING 
PENING 
TTER, 


CONSISTING OF HOSPITAL RECORDS, THROUGH WHICH 
RECORDS, AMONG OTHER EVIDENCE, APPELLANT INTENDED 


TO PROVE CERTAIN ALLEGATIONS OF NEGLIGENCE, 


AND 


FURTHER ERRED IN EVALUATING THE HOSPITAL RECORDS IN 


CONSIDERING APPELLEES' MOTION FOR A DIRECTED 


VERDICT. 


The cases previously cited, beginning with Best y. D. C., supra, 


fully support the position that the opening statement is 


designed as a 


factual outline of plaintiff's case, which need do no more than state a 


prima facie case. In no instance has this Court suggested that the sub- 


mission of proof is necessary or proper on opening statement. That the 
trial Court in this instance deviated from the bounds prescribed in this 


respect is evident from the following recital: 


In arguing for a directed verdict upon completion of opening state- 
ment, a major argument of the Appellees was that the Appellant could 
not sustain certain of his contentions of negligence from the hospital 
records, which had been stipulated at pre-trial. The Appellees further 


urged that the trial Court had the right to examine the 


hospital records 


and determine whether the Appellant's reliance was well placed: 


"Mr. Connolly: But Mr. Goldberg said he was going to rely 


on the hospital record to prove the man was left 


alone. 


The hospital record on the face of it just does not prove 


that. He said he is going to rely on this record 
of that fact." (J.A. 27) 


eA 2 2 ok 2k ok ok ok 
"The Court: Are they available to me? 


"Mr. Connolly: Yes; right here. 


WR Ae Ae ie ae ie 2 2k 2 
"The Court: Iam just wondering if I have a right 
it before it is put in evidence. 


"Mr. Connolly: I think if he says that he is going 
it, I think Your Honor has a right to look at it, a 
his reliance is well placed." (J.A. 27) 


Ss proof 


to look at 


o rely on 
d see if 
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Appellant opposed this expression on the part of Appellees, and 
reminded the Court that he had indicated that the hospital records 
would show various things had or had not occurred at various times. 
To this the Court retorted: 

"The Court: You did, in general terms. But that is not 

Specific information." (J.A. 28) 

Apparently, it was the position of the trial Court that a general 
presentation was not adequate. Yet in the case of Best v. D. C., supra, 
the Supreme Court said: 

"The opening statement of counsel is ordinarily intended 

to do no more than inform the jury in a general way of 

the nature of the action .. ." (underlining supplied) 

It is urged that the trial Court was not justified in requiring 
detailed information, thereby setting up stricter standards than those 
which have heretofore! been established by repeated decisions of this 
Court: 

"The Court: The Court thinks, in view of that stipulation 

(hospital records) that the Court should understand what 

the records show as relating to this motion.” (J.A. 30) 

Appellant repeatedly urged that the hospital records comprised 
but one portion of intended proof in support of his lawsuit. Appellant 
further urged that as between the two Appellees, there were diamet- 
rically opposite positions on the interpretation of that portion of the 
hospital records which bear on the question of who gave the I.V. to 
the Appellant following his return to his room. In answer to interroga- 
tories (J.A. 8) and in Pre-trial statement by stipulation (J.A. 13) the 
Appellee, Providence Hospital, states and agrees that according to the 
hospital records, the Appellee, Leahy, started the I.V. process; this 
was denied by Appellee Leahy. After considerable further discussion 
and Appellant's further assurances that hospital records were only 


part of his proof, the Court said: 
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"The Court: I realize that very well. But from my hearing 
of your opening statement, you rely pretty heavily upon the 
hospital records. I want to know what the record is that 
you are relying on. So I will call the jury back and you tell 
them and read from the records just what you rely on." 
Thereupon the Appellant's counsel read from the’ first 56 pages of 


the hospital record. 


The action of the trial Court in these circumstances was equivalent 
to usurping the duties of the jury, or at the very least, |constituted a con- 
sideration of the motion as if it had been made at the completion of 
Appellant's case. Here, the Court informally required the presentation 
of evidence and then ruled on the facts but only on the basis of part of 
the evidence. The action was prejudicial and conflicts with the spirit and 
sense of the decisions of this Court, submitted in support of Argument I. 


In the case of Nielsen v. Barclay Corporation, 103 U.S. App. D.C. 

135, 255 F.2d 545, this Court made the following observation in revers- 

ing a directed verdict at the close of opening statement: 
". .. This plainly states and describes a prima facie case 

against the manager and proof should be allowed. Whether 


the proof would actually show a duty on the part of the 
manager or a breach of any regulation, we cannot say." 


Thus, this Court leaves it to a trial for the proof of prima facie 


case on opening statement and in the case at bar, the situation is 
reasonably similar. The Appellant here should have been permitted to 
proceed to proof. Certainly, it was error for the trial|Court to consider 
some of Appellant's intended proof and further, if the Court were of the 
view that evidence should be considered, then all of Appellant's evidence 
should have been heard, prior to entertaining Appellees’ motions. Only 
in this way could substantial justice have been done. 
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THE TRIAL COURT ERRED IN DENYING APPELLANT'S 
MOTION FOR A MISTRIAL. 

After completing the first day of trial with the reading of extracts 
from the first fifty pages of the hospital records, on the following morning, 
Appellant moved for a mistrial on grounds that the procedure .of the Court in 
requiring the reading of the lengthy hospital records to the jury was 
highly prejudicial to the appellant. The following then occurred: 

"The Court: You could have avoided that if you had followed 

Mr. Connolly's suggestion and agreed that the Court could 

consider that, because you indicated, not once, but several 

times, but that you would prove liability from the records. 

So it was necessary for the Court to know what there was 


in the record which you claimed established liability. 
Otherwise, I could not rule on these motions. 


"Mr. Goldberg: Well, Your Honor, of course, I use the hos- 
pital records to'prove liability but this is not the sole evi- 
dence on which I rely. 


"The Court: Well, I have heard the rest of your opening 

statement and it was quite clear. But your references to 

these records as proof of liability on the part of these 

defendants certainly was not fair in any sense; because I 

had to know what you meant." 

It is interesting to observe that trial Court found the opening state- 
ment to be "quite clear" in all respects except as it pertained to the 
hospital records. It is respectfully urged that in this instance, the 
motion for mistrial was properly made. Appellant's counsel had spent 
several hours reading the hospital records into his opening statement, 
at a time when the jury had been preliminarily advised that no part of 
the Appellant's opening statement could be considered as evidence. The 
value and impact of this intended evidence was in great measure dis- 
sipated when presented in the form of an opening statement, since had 
the Appellees’ motions been denied, a warmed-over, second presenta- 
tion of the same matter would have been required; one could hardly 


hope to preserve the evidentiary value on second reading. 
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It is respectfully urged that the procedure invoked by the trial 
Court in this situation constituted such an unorthodox deviation in the 
manner of handling the motions, that Appellant's case|was placed ina 
strongly disadvantageous posture from the very outset and that the 
Motion for Mistrial was properly made and improperly denied. 


CONCLUSION 
In view of the foregoing: 


1. The Judgments of the District Court should be reversed and 
a new trial granted the Appellant against both Appellees. 


Respectfully submitted, 
HARRY W. GOLDBERG 


MORRIS ALTMAN 
MAX M. is 
s 


Investment Buildi 
Washington 5, D/C. 


Attorneys for Appellant 


Complaint for Personal Injuries, Filed November 7, 1956 
Answer, Filed December 3, 1956 
Answer of Dr. John J. Leahy to Complaint, Filed February 15, 1957 


Motion of Defendant Providence Hospital to Amend Second 
Defense of Answer, Filed April 4, 1958 


Memorandum of Points and Authorities in Support of Motion to 
Amend Second Defense of Answer, Filed April 4, 1958 


Excerpts from Answers of Defendant Providence Hospital to 
Plaintiff's Interrogatories, Filed April 17, 1958 


Order Granting Motion of the Defendant Providence a 
to Amend its Answer, Filed April 21, 1958 < . 


Excerpts from Request for Admissions from Defendant Providence 
Hospital, Pursuant to the Provisions of Rule 36, Filed 
January 14, 1959 


Response of Defendant Providence Hospital to Plaintiff's 
Request for Admissions, Filed January 21, 1959 


Pretrial Proceedings, Filed April 4, 1960 


Excerpts from Transcript of Proceedings, October 25, 1960 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FRANK J. MALLOY, 
409 South 17th Street, 
Allentown, Pennsylvania, 
Plaintiff, 
v. 


PROVIDENCE HOSPITAL, * CIVIL ACTION NUMBER 4347-'56 
A Body Corporate, i 
12th and Varnum Streets, N.E. | 
Washington, D. C., : 


and 
JOHN J. LEAHY, M.D., 


3730 University Avenue, N.W., ° 
Washington, D. C., : 


Defendants : 


COMPLAINT FOR PERSONAL INJURIES 
(Negligence by hospital and physician) 


The plaintiff, Frank J. Malloy, respectfully represents|to this 
Honorable Court as follows: 
1. That he is an adult citizen of the United States and a resident 
of the State of Pennsylvania. 
2. That the defendant, Providence Hospital, is a body corporate, 
engaged in the operation of a hospital in the District of Columbia. That 
the defendant, John J. Leahy, is a licensed physician, engaged in practice 
in the District of Columbia. That the defendants are sued jointly and 
severally. 
3. That this Honorable Court has jurisdiction, the subject matter 
of this suit exceeding the sum of Three Thousand Dollars ($3,000.00). 
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4. That on or about the 5th day of August, 1954, the plaintiff was 
admitted to the defendant hospital as a patient because of a shoulder in- 
jury sustained by him on the previous day. That as a result of complica- 
tions from the injury, the plaintiff was continuously confined at the defendant 
hospital until on or about the 13th day of August, 1954, on which date he 
underwent a surgicaliprocedure at said hospital for a correction of a 
shoulder injury as aforesaid. 

5. That the plaintiff is advised and therefore avers that shortly 
upon his return to his room in the defendant hospital, following surgery 
and while still under anaesthesia, he was administered fluids through in- 
tended intravenous procedures. Plaintiff is advised and therefore avers 
that said procedures, intended to administer fluids intravenously, were 
performed by the defendant hospital by and through its agents and em- 


ployees, or were performed by the defendant, Dr. James J. Leahy, or 


were the joint and combined acts of both defendants acting in concert. 

6. The plaintiff is advised and therefore avers that as a result of 
the joint and several negligence of the defendant, Dr. John J. Leahy, and 
the negligence of the defendant hospital through its agents and employees, 
in performing the intravenous procedures, and as a further result of the 
failure of the defendants to exercise due and proper care and supervision 
during the course of said intravenous procedures, the intravenous fluid 
was permitted to infiltrate under the skin and into the plaintiff's foot. 
That as a result thereof, plaintiff suffered a swelling of the foot, slough- 
ing of the skin, and development of an extensive area of ulceration which 
failed to heal. That as a result of the foregoing, plaintiff's general health 
suffered and his recovery was long delayed. In addition, plaintiff was 
obliged to undergo additional surgery and skin grafts in order to assist 
healing and to minimize disfigurement in the ulcerated areas. 

7. That the infiltration of the intravenous fluid into the right foot 
and the resulting formation of an ulcer with the accompanying medical 
and surgical care thereafter required for the same, obliged plaintiff to 
be confined to the hospital for a long period of time. In addition, plaintiff 
was obliged to be confined for a long period of time in a second hospital 
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for care of the ulcer and for surgical procedures, That the pl 


aintiff 


experienced great pain and suffering as well as limitation in the use 


of his limb. That the plaintiff has sustained permanent scarring in the 
area of the skin graft. That the plaintiff has been obliged to sustain sub- 


stantial expenses and losses as a result of the infiltration of the intra- 


venous fluid into his foot. 
8. That all of the foregoing losses and damages are the 


direct 


result of the joint and several negligence of the defendant, Providence 
Hospital, through its agents and employees, and of the defendant, Dr. John 


J. Leahy, and are the result of the failure of the defendant phy 
the defendant hospital, through its employees, to exercise the 


sician and 


reasonable 


care, diligence, professional skill and application of their learning in the 


care and treatment of the plaintiff. 


WHEREFORE, the premises considered, the plaintiff brings this 
action and claims of the defendants jointly and severally the sum of 


Twenty-Five Thousand Dollars ($25,000.00). 
/s/ Harry W. Goldberg 
/s/ Richard B. Talley, 


Attorneys for the Plaintiffs, 


831 Investment Building, 


1511 K Street, N.W., 
Washington: 5, D.C. 


JURY DEMAND 


The plaintiff demands trial by jury on all issues. 
/s/ Harry W. Goldberg 


[Filed December 3, 1956] 
ANSWER 
First Defense 
The complaint fails to state a cause of action entitling th 
to relief. 


e plaintiff 


4 
Second Defense 
1. This defendant admits that the plaintiff was a patient in Providence 
Hospital from August 5, 1954, to September 4, 1954; that on August 13th, 
1954, the patient underwent an operative procedure for a fractured shoulder 
and that on said date defendant John J. Leahy, M.D. started intravenous 
feeding of the plaintiff through a venous cutdown in the plaintiff's ankle and 
that there was some infiltration of the fluid into the tissues. 
2. This defendant is without knowledge or information sufficient to 
form a belief as to the injuries and damages sustained by the plaintiff. 
3. This defendant denies that any negligence or carelessness on 
its part or on the part of any of its agents, servants or employees caused 
or contributed to cause any injury or damage to the plaintiff. 
4. This defendant denies each and every other allegation of the 
complaint not herein specifically answered. 
Third Defense 
The injuries and damages, if any, sustained by the plaintiff resulted 
from his sole or contributory negligence at the time and place alleged. 
Fourth Defense 
The plaintiff assumed the risk of any injuries or damages sustained 
by him. 
HOGAN AND HARTSON 


By: /s/ Paul R..Connolly 
810 Colorado Building 
[ Certificate of Service] Washington 5, D. C. 
Attorneys for Defendant Providence 
Hospital 


[ Filed February 15, 1957] 


ANSWER OF DR. JOHN J. LEAHY 
TO COMPLAINT 


Comes now the defendant Dr. John J. Leahy by and through his 
counsel and for answer to the complaint filed herein states as follows: 


+) 
FIRST DEFENSE 


Plaintiff's complaint does not state a cause of action upon which 


relief may be granted. 
SECOND DEFENSE 


This defendant admits the allegations of Paragraphs |1, 2 and 3; 


admits that plaintiff was confined to Providence Hospital as 
and admits that on August 13, 1954 he underwent a surgical 


a patient 
procedure 


for a correction of a shoulder injury. This defendant specifically denies 


each and every remaining allegation of the complaint and denies specifi- 


cally that he was negligent in any manner and denies that such fluids 


were administered by his order or under his supervision. 
THIRD DEFENSE 


This defendant avers that his care and treatment of the plaintiff 


was rendered in his capacity as an anesthetist in connection with the 


operative procedure for the fractured shoulder and such care and treat- 


ment was rendered properly in accordance with the accepte 


d standards 


of other physicians engaged in this type of practice in the District of 


Columbia. 


WELCH, DAILY & WELCH 


By: /s/ J. Joseph Barse 
Attorneys for De 
Dr. John J. Lea 
505 Investment 


Washington, D. C. 


[ Certificate of Mailing] 


[ Filed April 4, 1958] 


MOTION OF DEFENDANT PROVIDENCE HOSPITA 
TO AMEND SECOND DEFENSE OF ANSWER 


Comes now the defendant Providence Hospital, by its 
and moves the Court pursuant to Rule 15, F.R.C.P. for leav 
subparagraph 1 of the second defense of its answer so as to 


follows: 


fendant 


y 
uilding 


L 


attorneys 
e to amend 
read as 
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"1, This defendant admits that the plaintiff was a patient in 
Providence Hospital from August 5, 1954 to September 4, 1954; that 
on August 13, 1954 the patient underwent an operative procedure for a 
fractured shoulder and that on said date, according to the records of 
this defendant, defendant John J. Leahy, M.D. started intravenous feed- 
ing of the plaintiff through a vein in the plaintiff's left ankle, and that 
shortly thereafter there was some infiltration of fluid into the tissues 
of the ankle," and for reason therefor says that counsel at the time of 
framing the original answer was mistaken as to the exact procedure 
followed, and for other reasons more fully set forth in the attached 
memorandum of points and authorities. 
| HOGAN & HARTSON 
By: /s/. Paul R. Connolly 
* * * * 


| 
[ Certificate of Service] 


[ Filed April 4, 1958] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO AMEND SECOND DEFENSE OF ANSWER 


The proposed amendment to the answer would change two admis- 
sions made in subparagraph 1 of the second defense. 

At the time counsel originally made answer he was of the opinion 
that the insertion of a needle into a vein to start I.V. feeding was known 
as a "venous cutdown."" He has since learned that a venous cutdown is 
a separate procedure whereby a physician actually cuts into the tissue 
and inserts a tube’ directly into the vein. This is to be distinguished 
from the mere insertion of a needle. The former procedure was never 
done on the plaintiff, and it was not alleged that it was ever done. The 
amendment in this respect, therefore, is merely designed to cure an 
expression or a phrase that was inaptly used. 

The second amendment is designed to cure an admission that 
might prejudice the co-defendant. This defendant has no knowledge as 
to the identity of the person who started the I.V. feeding alleged apart 
from its own records. Its records would lead the reader to believe that 
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the person involved was the defendant John J. Leahy, M.D! A recent 
deposition of Dr. Leahy, however, discloses that he denies starting this 
1.V. feeding. Accordingly, this defendant wishes to amend|its answer 
to show that the admission made by it is based solely upon its records 
and not upon any independent knowledge. 

Both changes are immaterial insofar as the plaintiff) is concerned 
and have not led to any prejudice, and are required in the interest of 


accuracy and substantial justice. 


Respectfully submitted, 
HOGAN & HARTSON 
By: /s/ Paul R. Connolly 
* * * 


* 


[ Filed April 17, 1958] 


ANSWERS OF DEFENDANT PROVIDENCE HOSPITAL 
TO PLAINTIFF'S INTERROGATORIES 


3. Please state whether Dr. John J. Leahy was in the employ of 
Providence Hospital on the 13th day of August, 1954. 
A. No. 
* * * x* * 
7. If Dr. Leahy was not a regular employee of Providence 
Hospital on August 13, 1954, then please state precisely what his 
relationship was with the hospital on that particular date. 
A. Private doctor. 
8. Was Dr. Leahy engaged as an anaesthesiaologist at Providence 
Hospital on August 13, 1954? 
A. Yes, as a private doctor. 
* * * x* * 
10. Did Dr. John J. Leahy act as an anaesthesiaologist in connec- 
tion with a surgical procedure on the plaintiff at Providence Hospital on 
August 13, 1954? 


A. Yes. 
* 
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15. Did Dr! Leahy in connection with his services to Mr. Malloy, 
visit Mr. Malloy in his room following surgery? 

A. Yes, according to hospital record. 

16. If your answer to the foregoing is yes, state whether Dr. 
Leahy rendered any services or performed any procedures upon Mr. 
Malloy in his room after surgery. 

A. It would appear that he did from the hospital record. 

17. If your answer to the foregoing question is yes, please state 


precisely what services or procedures were performed by Dr. Leahy 


on Mr. Malloy following surgery in patient's room. 

A. Started LV. fluid. 

18. Please state who, other than Dr. Leahy, was present in 
patient's room when such procedures were performed upon the plaintiff 
following his return from surgery, furnishing names and addresses. 

A. Nurse, Joan Jeffering, 2118 37th Street, N.W., Washington, D.C. 

19. Please state at what time plaintiff was taken to the operating 
room on August 13, 1954. 

A. 11:00 A.M., according to hospital records. 

20. Please state what time patient left operating room on August 
13, 1954. 

A. 2:35 P.M., according to hospital records. - 

21. Please state at what time patient was returned to his room 
following surgery on August 13, 1954. 

A. 2:40 P.M., according to hospital record, 

22. Specifically was any intravenous fluid administered to the 
plaintiff after the return by him to his room on August 13, 1954? 

A. Yes, according to hospital record. 

23. If your answer to the foregoing question is yes, please state 
who introduced the intravenous fluids into the patients body, and what 
means were used in so doing. 

A. The hospital record would indicate Dr. Leahy, by needle. 

24. Was the plaintiff conscious at the time that the intravenous 
fluids were administered to him following his return from surgery? 
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A. Yes, according to hospital record. 
25. Please state precisely the procedure that was followed in 
administering intravenous fluids to the plaintiff when he was returned 
to his room following surgery. 
A. Unknown, Answer would have to come from person giving L.V. 
26. Please state at what time the intravenous fluids/were first 


administered to the plaintiff following his return from surgery. 


A. 2:45 P.M., according to hospital record. 

27. Please state what type and how much intravenous fluid was 
initially administered to the patient, plaintiff, following hig return from 
surgery. 

A. 1000 cc. 5% alcohol, 5% glucose with amp. i. Solu. B. 

* * * * * 

29. Please state whether any of the fluid administered to the 
plaintiff following surgery, infiltrated into the plaintiff's foot. 

A. Yes. 

30. If your answer to the foregoing question is yes, please state 
at what time it was discovered that the fluid was infiltrating into the foot. 

A. The hospital record states 3:15 P.M. 

31. Please state precisely what was done following your discovery 
that fluid was infiltrating into plaintiff's foot. 

A. I.V. restarted in vein. 

32. Please state by whom it was discovered that fluid was infil- 
trating into patient's foot, stating the name and address of |the person 
who found this to exist. 

A. Nurse, Joan Jeffering, 2118 37th Street, N.W., Washington, D.C. 

33. Please state the name and address of the doctors or nurses 
who attended the patient following the discovery that intravenous fluid 
was infiltrating into the foot. 

A. Dr. Bernard Peacock, 2324 Iverson Street, Hillcrest Heights, 
Maryland. 


* 
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36. Please state exactly where needle was inserted in plaintiff's 
body at the time he was first given intravenous following his return from 
surgery on August 13, 1954. 
A. Left ankle, according to hospital record. 


37. State exactly how needle was held in place following its inser- 


tion in plaintiff's foot. 

A. Appeared-eustomary.[Meen have been customary as no other indication 
DISTRICT OF COLUMBIA: ss “°P°#78 °7 chart] 

I, Sister Eleanor McNabb, being first duly sworn, depose and say 
that Iam the Administrator of Providence Hospital, and that the foregoing 
answers to interrogatories are true and correct to the best of my knowl- 
edge, information and belief. 

/s/ Sister Eleanor McNabb 
{Jurat dated April 9, 1958] 


[ Filed April 21, 1958] 
ORDER 

This cause came on to be heard at this term upon motion of the 
defendant Providence Hospital to amend its answer, and in consideration 
thereof it is by the Court this 21st day of April, 1958, 

ORDERED that the motion be and the same is hereby granted, and 
that the answer of defendant Providence Hospital may be deemed amended 
in the form set forth in its moving papers. 


| /s/ Edward M. Curran 
Judge 


[ Certificate of Service] 
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[ Filed January 14, 1959] 


REQUEST FOR ADMISSIONS FROM DEFENDANT 
PROVIDENCE HOSPITAL, PURSUANT TO THE 
PROVISIONS OF RULE 36 


* * * * * 

10. That on August 13, 1954, the Providence Hospital /did not 
maintain a recovery room to which patients were taken following 
surgery. 

11. The plaintiff requests that the defendant, Providence Hospital, 
admit their genuineness of the nurses record contained in the plaintiff's 
chart at Providence Hospital, which nurses record commences on Page 
43 of the Hospital Chart, patient's chart being designated therein as 
Unit History No. 6410. 


/s/ Harry W. Goldberg, 
Attorney for Plaintiff 
* * * 


[ Certificate of Service] 


[Filed January 21, 1959] 


RESPONSE OF DEFENDANT PROVIDENCE HOSPITAL 
TO PLAINTIFF'S REQUEST FOR ADMISSIONS 


Paul R. Connolly, being duly sworn, deposes and says that he is 
one of the attorneys for the defendant Providence Hospital and in response 
to plaintiff's request for admissions states that defendant Providence 
Hospital has provided plaintiff with opportunities to inspect and copy 
the hospital records appertaining to the above entitled cause; that plain- 
tiff has availed himself ot these opportunities; that defendant Providence 
Hospital will and does stipulate and agree to the authenticity and genuine- 
ness of this hospital record. However, requests numbered one (1) through 
nine (9) would have the hospital pass judgment upon the entries. This it 
cannot do. The entries must speak for themselves. 
Defendant admits request number ten (10). 
Defendant admits request number eleven (11). 


[ Jurat dated Jan. 20, 1959] /s/ Paul R. Connolly 
[ Certificate of Service] 
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[ Filed April 4, 1960] 
[ PRETRIAL PROCEEDINGS] 


April 1 
This is an action in tort for personal injuries. (Malp 
THE PARTIES AGREE TO THE FOLLOWING STATE 
FACT: 
The P, 62 years of age, was a patient in the Providen 
from August 5, 1954 to Sept. 4, 1954. Onor about Aug. 13, 
was performed on the P for a shoulder injury. The D Leah 
course of such surgical procedure, acted as anaestheologis 
PLAINTIFF CLAIMS: 


, 1960 
ractice) 
MENT OF 


ce Hospital 
1954, surgery 
, during the 
t. 


P claims that immediately following surgery and while still under 


the influence of anesthetic, the patient was returned to his room and 


administered fluids through an intended intravenous proces 
fluid infiltrated under the skin into his left foot due to the n 
of the Ds as follows: (1) commencing an intravenous proce 


s; that the 
egligence 
ss in the 


limb of P immediately following his return from surgery and while he 


was still under the influence of anaesthetics and failing to f 
possibility of involuntary movements or stirring on the par 


oresee the 
t of P during 


the course of the administration of fluids intravenously that might af- 


fect or interfere with the course of the administration of the fluids 


intravenously to the damage of the P, during which period he was left 


unattended and unobserved for a period of approximately 30 minutes 


thereafter, during which time the infiltration of intravenous fluid into 


the tissues was permitted to occur and to go uncontrolled a 


md unchecked; 


(2) Commencing an intravenous process in P's vein immediately follow- 


ing his return from surgery and while still under the influe 
anaesthetics and failing to properly immobilize or secure t 


mee of 
he limb or 


area of the limb in which the needle was inserted so as to avoid the 


involuntary movements or stirring of the limb by the patient with 


resulting disturbance of the intravenous process and injury 
(3) Commencing an intravenous process in the P's vein im 
following his return from surgery and while still under the 


to P; 
mediately 
influence of 
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anaesthetics and likely to engage in involuntary movements and stirring 
of the body and limbs, and failing to properly secure and affix the needle 
in the vein of the P, in that the needle was simply taped to the skin with- 
out further means used to immobilize or affix the needle; 
(4) P also invokes the applicability of the doctrine of res ipso loquitur 
in this case; 
(5) Administering fluids to the P intravenously immediately following 
his return from surgery and while still under the influence of anaesthetics, 
in a manner contrary to directives repeatedly prescribed in the medical 
order sheets signed by physicians on August 9, August 10, and August 11, 
1954 (Pages 37-38 & 49-50 Medical Chart); 
(6) Failure to note and consider medical record sheets concerning the 
patient and administration of intravenous fluids to him, and failure to 
give him the special attention therein indicated, in that he was left alone 
and unattended or unobserved for approximately thirty minutes following 


commencement of I.V. process; and 


(7) That D, Providence Hospital, failed to maintain a recovery room in 


the hospital or a reasonable equivalent of a recovery room, for the care~ 
ful observation and required immediate post-operative care of patients 
following surgery; and 

(8) Failure on the part of the hospital to keep a nurse, or other qualified 
personnel, in reasonably constant attendance in the room with the P during 
administration of intravenous fluids immediately following surgery and 
while he was still under the influence of anaesthesia and likely to do harm 
to himself by involuntary or stirring movements during the course of such 
administration of intravenous fluids. 


DEFENDANT PROVIDENCE HOSPITAL'S CONTENTIONS: 

D denies any negligence or carelessness on its part or on the part 
of any of its agents, servants, or employees; and denies that any negli- 
gence or carelessness caused or contributed to cause any damage or 
injury to P; further asserts that whatever injuries or damages P might 
have sustained were’ the result of his sole or contributory negligence, 
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because during the course of the i.v. feeding, P conducted himself in 
such fashion that an infiltration of the fluid and the reaction claimed 
would occur in that he moved his limbs and body about the} bed in a 
manner in which he knew or should have known would result in damage 


or injury; and P assumed the risk of any injury or damage. 


DEFENDANT LEAHY'S CONTENTIONS: 

D admits that he is a licensed physician in D.C., engaged in 
practice as an anaesthesiologist; denies that he administered or started 
the administration of i.v. fluids to the P after P returned to his room 
and while he was still under the anaesthesia or at any other time after 


he returned to his room; denies any negligence. D Leahy adopts the 


defenses stated by D Providence Hospital as to P's contributory neg- 
ligence. 


INJURIES CLAIMED: 

Infiltration and infusion of i.v, fluid into the tissues of left foot, 
resulting in a chronic ulceration, which became somewhat| extensive, 
failed to heal, and developed necrosis, ultimately requiring a surgical 
excision of the ulcer and a plastic skin graft from right thigh to left 
foot. Permanent: scar on left foot approximately 2" x 6"; dorsum left 
foot sensitive to shoes; restriction of motion, toes of left foot; light 
scar on right thigh. 


SPECIAL DAMAGES CLAIMED: 

Allentown General Hospital - 560.45; Dr. Kerwin Marcks - 305.00; 
Dr. Alfred Suraci - 40.00; Dr. Helwig - 00.00; transportation to and 
from physicians - 20.00 approximately. 


STIPULATIONS 
The D Hospital agrees that according to the records|of said 
Providence Hospital, D John J. Leahy, M.D., started i.v. of the P 
through a vein in P's left ankle, and that shortly thereafter there was 
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some infiltration of fluid into the tissues of the ankle. 
D Providence! Hospital objects to P's claims of specific negligence 
as previously set forth in paragraphs numbered 1, 3, 7 and 8; this D 
agrees to furnish counsel for the P and the court a written statement 
of his specific objections and the reasons therefor on or before April 
15, 1960. 
The following! may be introduced into evidence without formal 
proof, subject to objections as materiality and relevancy; and hearsay: 
Providence Hospital records, including the chart with 
reference to P during his confinement and treatment 
commencing August, 1954. 
HEW Mortality Table 
Allentown Hospital records, and bill, initialed by Examiner 
Letter from Paul R. Connelly, Jr. to the attorney for P, 
dated April 16, 1958, initialed by Examiner 
The P has in his possession 4 photographs initialed by Examiner 
and two physicians bills initialed by Examiner which he requests that 
counsel for Ds agree to as respects admissibility in evidence; Ds' 
counsel can make no agreement. 
Counsel for P agrees to make the P available for the purpose of 
a physical examination by a physician of D's choice before, but not to 
interfere with, the trial of this case. 
Further depositions may be taken before trial, but not to inter- 
fere with trial of the case. 
Counsel for D Providence desires to file interrogatories (2) 
to P, and further requests that counsel for P furnish names of any 
expert witnesses whom he has consulted. The Examiner does not 
believe, in view of the fact that Examiner has allowed the D to take 
depositions, as he desired, that the Examiner should allow or agree 
to the requests. 
The Examiner has requested counsel for D to appear at trial with 


the maximum amount of authority to settle this case which will be 
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allowed him by his principal. 


/s/ John J. Finn 
Pretrial Examiner 


Attorneys: 


/s/ Harry W. Goldberg, Plaintiff 


/s/ J. Joseph Barse, Defendant 
/s/ J. Collins (Hogan & Hartson) 


[ Filed December 15, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C! 
Tuesday, October 25, 1960 


The above-entitled cause came on for trial before the HONORABLE 

F. DICKINSON LETTS, United States District Judge, and a jury. 
* * * * * 

(After a bench conference, the following occurred:) 

MR. GOLDBERG: Good morning, ladies and gentlemen of the jury. 

Ladies and gentlemen, it now becomes my privilege, as attorney 
for Mr. Malloy, to make what is generally called an opening statement. 

* * * * * 

This is an old case, ladies and gentlemen, as I indicated yesterday. 
It goes back more than six years, to the summer of 1954. | It all arose 
out of a little accident that occurred at North Beach when Mr. Malloy 
went fishing on a summer's day. 

First, let me tell you a little bit about Mr. Malloy. |At that time, 
he was a gentleman 54 years of age. He is now 60. He is\a long-time, 
or was at that time, a long-time resident of the District of Columbia, 
a graduate of Georgetown University Law School, a member of the bar 
of this Court, and for many, many years an employee of the Southern 
Railway System, as of the time this happened. He engaged also in the 
part-time practice of law. 

On this particular week-end, ladies and gentlemen, he had gone 
with two friends fishing at North Beach. He was a widower, his wife 
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having predeceased him. It was in the morning that he went fishing. 
They took a rowboat and went out a short distance, three persons in 
all. At about noon they returned for the purpose of getting more bait. 
And they pulled the ‘little boat up alongside the dock which was, when 
standing in the boat, at about shoulder height or slightly higher than 
shoulder height. The two gentlemen who were with him got out of the 
boat, each one at a time, the first one getting out while the two held 
the boat to the dock, the second one getting out while Mr. Malloy held 
the boat to the dock. 

However, when Mr. Malloy, being the last one in the boat, sought 
to get out of the boat, he stepped on the side or gunwale, as I think they 
call it, and as he stepped the boat washed backwards and he was thrown 
forward. He tried to catch himself on the dock but his right shoulder 
was thrown heavily against the dock and he fell into the water. His two 
companions got into the water and assisted him back into the boat. His 
hand hurt him at that time and rather than going with the two of them 
to get the bait he decided to remain in the boat and to wait for them. 

They obtained the bait and returned and at that time his hand was — 
not feeling right but of course he did not want to be the cause of terminat- 

ing a day of pleasure for them. He suggested that they go back 
out and they would continue fishing, which they did until about four 
o'clock, he simply sitting back. His arm was bothering him but not 
badly. 

They returned home later that evening and Mr. Malloy had a very 
bad night. In fact he sat up all night, his arm paining him severely, and 
in the morning, because of distress which he had, a doctor was summoned. 
This doctor was named Doctor McCarthy. I think his name is Dr. Stanley 
McCarthy. I beg your pardon -- Dr. Stephen McCarthy. Dr. Stephen 
McCarthy, incidentally, is now deceased. I just learned this yesterday. 

Doctor McCarthy came to his apartment, examined the arm, and 
made a finding on the spot that he had suffered a broken arm in the upper 


area, upper right arm. And he ordered an ambulance and had Mr. Malloy 


17 


transported to the old Casualty Hospital, which, and I refer to it as "old" 


only to distinguish it from the new -- Providence Hospital, Iam sorry -- 


which was located at Second and Virginia Avenue in those 


Providence, as you may well be aware, is no longer there. 


new hospital, at Twelfth and Varnum Streets, Northeast. 
Now at the Providence Hospital, Doctor McCarthy s 


days. The old 
It is now a 


ummoned an 


orthopedic specialist, which is a bone specialist, a surgeon, his name 
being Paul O'Donnell. Doctor O'Donnell came to the hospital, made an 


examination of Mr. Malloy, also felt that there was 
the upper arm and ordered X-rays taken. 


a fracture to 


At this time, Mr. Malloy was in extreme pain. They were able 


to take only one X-ray because of his distress and the X-ray revealed 


a fracture of the upper arm, the humerus it is called, at t 


he juncture 


with the shoulder; that is to say, where it joins into the shoulder. Mr. 


Malloy was advised that this type of fracture could not be 


set without 


surgery. In other words, the arm would have to be opened and the bone 


would have to be ‘set by surgical process. 


However, by this time the arm was markedly swollen to the extent 


that the pressure of the swelling had eliminated the pulse 
arm. No pulse could be found in the right arm. And so it 


in the right 
was decided 


to keep Mr. Malloy in the hospital and to give him treatment pending 


the swelling going down, to make surgery possible. 
The patient was admitted on Sunday, August 5, 1954. 


Now, ladies 


and gentlemen, Mr. Malloy remained in the hospital until August 13, on 


which date surgery was performed on his arm. However, 


in the inter- 


vening eight days before surgery he had a very rocky course. He re- 


ceived substantial amounts of sedation, and by "sedation" 


[I mean drugs, 


for the pain which he was experiencing from this arm fracture. His 


arm had been placed in a temporary cast pending surgery, And during 
the period that he was in the hospital, because of the drug ad- 
ministration and the pain and the distress which affected him, he was 


an extremely restless patient. He was restless to the extent that at 
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times he wanderedjin the halls, walked into other wards, and he was 
difficult to control.; In fact, he was such a restless, pain-ridden person 
that it became necessary to place restraints on him. Ona number of 
occasions his arms and his limbs were restrained in bed, so that he 
would not move about too actively or engage in any activities which 
might be adverse to him. 

Doctor McCarthy ordered medications for Mr. Malloy during this 
period of confinement, including among which medications he ordered 
the administration of intravenous fluids. 

I might say that during the course of this trial you will probably 
hear the term "I.V." used, possibly by myself and by other counsel or 
other persons. I use that '"'I.V." to mean "intravenous," or to mean 
feeding through the veins. 

And therefore I say that Doctor McCarthy ordered intravenous 
feedings to Mr. Malloy during this period he was in the hospital prior 
to surgery; in some instances, on two a day basis, in the morning and 


in the evening. The fluids which were ordered were 1,000 cc. of fluid, 


which is usually a saline solution, with 5 per cent dextrose and 5 per 
cent alcohol. These will appear from the hospital records that are in 
evidence. And these fluids, according to the records, were ad- 
ministered to Mr. Malloy prior to the operation. There were provisions 
in the orders of Doctor McCarthy that they be administered in a certain 
fashion, slowly, underlying this request. And he received these and 
received them welljand without reaction or without any difficulty. 

Now, on August 13, 1954, at approximately 11:45 a.m., he was 
taken in to surgery. The operation was performed by Doctor O'Donnell, 
which was called an open reduction. By "open reduction," that means 
opening up the body, opening up the arm for the purpose of reduction of 
a fractured humerus. Doctor Leahy was the anesthesiologist who per- 
formed the services normally performed by an anesthesiologist in the 
operating room. 

Mr. Malloy was given the usual anesthesia whereby he was put 
into a deep sleep. I believe -- I could be wrong -- but' my best 
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recollection from the record is that he was initially given sodium 
pentothal and following that he was given an anesthesia designed to 
keep him asleep for several hours. 

The operation was performed between approximately 11:30 and 
2:30. He was in the operating room for three hours for this operation, 
during which time the shoulder was opened, fragments of bone were re- 
moved, the shoulder was repaired in a proper fashion which was indicated, 
10 and at approximately 2:45 the operation was completed -- 2:40, I 
beg your pardon. I may be inerror. If I am in error, if the records 
indicate Iam in error five minutes or the other, I ask your indulgence. 
This is my recollection, 
Ladies and gentlemen, the old Providence Hospital did not have 
what is generally referred to as a recovery room. A recoyery room, 
the evidence will disclose, is a room where patients are normally 
brought following surgery and kept under observation by competent 
personnel pending their coming out of the anesthesia or regaining that 
degree of normalcy which would justify their return to their room. In 
this particular hospital there was no recovery room and so immediately 
following surgery Mr. Malloy was wheeled back to his room and placed 
into his bed. 
Doctor McCarthy in his orders prior to surgery had noted that the 
patient should immediately after surgery be given 1,000 cc's. intra- 
venously, saline solution, containing 5 per cent dextrose and 5 per cent 
alcohol. The hospital records disclosed, and the evidence in the file will 
reveal, that Doctor Leahy returned to the room with the patient following 
surgery and that he started this intravenous process in the |patient's left 
ankle. 
Following this commencement of an intravenous process that I 


have just referred to, the doctor and all hospital personnel left the room. 


11 The leg was not immobilized in any fashion. The needle was taped 
to the foot with adhesive tape, and the patient was left alone in the room. 
At that time, the patient was still under the effects of the anesthesia and 
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the evidence will reveal that actually he did not become aware of any- 
thing until the latter part of that evening. 

The evidence will further reveal that at 3:15, or about a half an 
hour later, a nurse came into the room and found that the fluid was not 
going into the vein but that the fluid was going into the tissues of the foot. 
And she immediately summoned a doctor who came to the room and who 


then removed the needie from the tissue and restarted the intravenous 
in the vein of Mr. Malloy's foot. 
Ladies and gentlemen, the evidence will further show that shortly 


thereafter Mr. Malloy's foot began to cause him considerable distress. 
While he was still under the effects of sedation, and while members of 
his family were in the room shortly after this incident occurred, he com- 
plained of pain in the area where the needle had been infiltrating the fluid 
into the tissue. The leg was examined by his sister and found to be swol- 
len in that area, markedly swollen. And by evening the tissue had begun 
to slough away. The leg was red and he was having considerable pain. 
The night nurse applied compresses or medications in an effort to ease 
him but his course was very bad. 
The leg became worse the next day. * * * * 
* * * * * 

Mr. Malloy remained in the hospital until early in September at 
which time he was discharged for the purpose of immediately going 
under the care of a plastic surgeon, * * * 

* * * * * 

* * * In Allentown, Pennsylvania, he was confined to the hospital 
and two operations were performed. It was determined that only radical 
treatment could help him and plastic surgery was then undertaken. 


* * * * * 


He remained in the hospital a little over a month. 
* * * * * 


Ultimately he was discharged from the Allentown, Pennsylvania, 
Hospital for postoperative care and he was confined to his home for 
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approximately seven months, during which time he was unable to wear 
a shoe and during which time he returned to the hospital weekly to the 
plastic surgery clinic for treatments and dressings. * *| * * 

* * * * * 
He is left, today, with a permanent large scar at the Site of the 
original ulcer and plastic surgery. * * * * 
* * * * * 
14 *  %* * He still continues to have a slight restriction of 
motion of the two small toes, the small tee and the fourth toe on his 
left foot where the skin grafts were applied and where the ulcer existed. 
* * * * * 
Now, as I indicated to you ladies and gentlemen when you were 
members of the panel, this is a suit in what we call negligence. We 
are charging the hospital with negligence. This is a corporation and 
it cannot be called guilty of malpractice. It is guilty of negligence. 
We charge the individual physician with negligence, which is some- 
times referred to as malpractice. We charge these defendants jointly 
and severally. We will show you, from the evidence, that they are 
guilty of what we call concurrent negligence, joint acts of negligence, 
individual acts of negligence, which acting together caused/|the injury 


and the very tragic results which occurred in this case. 
15 Now, ladies and gentlemen, as I told you in my little factual 
resume, the hospital records of Mr. Malloy in the week preceding the 
operation clearly indicated that he was a patient who required special 
attention. He was restless, disturbed, affected by drugs and sedation 


to the point where, as you will recall, restraints were necessary to 
keep him in bed. He moved about, on one occasion knocked the side 
off his bed, wandered into the children's ward, and was, generally 
speaking, not a docile, quiet, subdued patient, because patients are 
individuals and no two people react alike to drugs, to medication and 
to pain. These things were evident on the hospital record and will 
appear on the record which you ladies and gentlemen will have the 


opportunity of seeing. 
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After surgery, as I indicated to you, Mr. Malloy was returned 
immediately to his room, He had just undergone what was a major and 
bloody operation. And it was within a matter of minutes that he was 
returned to his room, a helpless patient, completely within the control 
of the hospital and the attendant anesthesiologist, with no control over 
his own motions or actions, or with no conscious knowledge of his con- 
duct following three’ hours of surgery and the administration of anesthesia 
designed to make him oblivious to the pain and to the surgical processes 
which required them to cut deep into his body for the purposes which I 

have enumerated. 

Now, despite this, ladies and gentlemen, he was returned to his 
room and an intravenous process was introduced in his ankle. A needle 
was inserted and a large vial of intravenous fluid containing more than 
one quart of solution, containing dextrose, which is a sugar, and alcohol, 
which is a toxic product, but not toxic when used properly, but an irritant 


product, were then introduced into his vein, or attempted to be introduced 


into his vein, and he was left alone. 

Now, ladies and gentlemen, we will show you by competent evidence 
that this act of taking him into the room and of leaving him alone in bed, 
in his disturbed helpless state, when the records of the hospital indicated, 
and medical knowledge would understand, that this gentleman was likely 
to engage in involuntary movements of which he was unaware, movements 
of his limbs, movements of his legs, that in leaving him alone with his 
limbs free to move, with the needle affixed only by a small piece of ad- 
hesive, in a deep state of sedation, that the hospital and the physician 
were guilty of negligence. The hospital was guilty of negligence in 
failing to give him that reasonable care and attention and supervision 
which the patient in his condition, in his status, and with his history 
should have had under the circumstances. 

17 We will show you further, ladies and gentlemen, that there was 
negligence or malpractice on the part of the defendant anesthesiologist 
who, according to the hospital records, sworn statements at Providence 
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Hospital, through the representatives, gave this intravenou 


5, negligence 


on the part of this doctor in failing to properly insert the needle, affix 


the needle, and to immobilize both the needle and the limb i 


n view of 


this man's history and in view of the chart which revealed the facts 


which I have just indicated to you, the chart being in the po 


ssession of 


the anesthesiologist, and permitting this man to be left alone without 


directive that he be closely watched and without directive t 
closely supervised, to avoid what could reasonably be expe 
occurred, the natural, probable consequences of the act of 
needle into the vein with a piece of tape, failing to immobil 
and leaving a patient just out of surgery all by himself. 

We say further, ladies and gentlemen, that the hospit 


hat he be 
cted to have 
affixing this 
ize the leg, 


al was guilty 


of negligence in failing to have a recovery room, or the reasonable 


equivalent of a recovery room, in which Mr. Malloy might 


have been 


retained, to which he might have been taken and where he might have 


been observed in these critical minutes and immediate per 
surgery. 
And we say further to you that the evidence will reve 
the absence of a recovery room, no effort was made 
him in his own room in the manner that would normally be 


iod following 


al that, in 
to observe 
followed 


in a recovery room, giving him that degree of attention and observation 


which normally is given in a hospital to a patient who has i 


come out of surgery. 


mmediately 


Now we say further, ladies and gentlemen, that the physician 


anesthesiologist and the hospital were guilty of negligence 


-- andI 


use the term "negligence" here to import malpractice in the case of 


the physician and negligence in the case of the hospital - 


they were 


both guilty of negligence in failing in light of this man's history in the 


hospital and course, and in light of his own doctor's instructions in 


the medical chart as to how the intravenous fluids should be administered, 


to fail to observe him carefully, and on the part of the doctor in failing 
to direct that the hospital or its representatives observe him carefully 
after the intravenous fluids were introduced into his body in his room. 
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Ladies and gentlemen, it is our position that these facts which I 
have related to you, in so far as the hospital is concerned, constitute 
evidence of negligence in failing to give Mr. Malloy the reasonable 
attention and care to which he was entitled and which is normally 
furnished in instances of this sort, and we say to you further that 
there was a failure both on the part of the hospital and on the part 

of the physician, the hospital through its employees and agents, 
its interns, its nurses, its residents, and on the part of the physician 
personally, a failure to exercise the reasonable care, diligence, pro- 
fessional skill, application of learning, of their learning, in the care 
and treatment of Mr. Malloy as would normally be expected of him. 

Now, ladies and gentlemen, in addition to charging these specific 
instances of negligence, we also rely upon a doctrine in law, which is 
known as res ipsa loquitur. R-e-s first word; ipsa, i-p-s-a; loquitur, 
l-o-q-u-i-t-u-r. It means the thing speaks for itself. You may have 
heard that term before; you may not. But we rely upon this doctrine 


in addition to the allegations of specific negligence which I have referred 


to, for the reason that Mr. Malloy was under the sole and complete con- 
trol of the defendant doctor and the defendant hospital at the time he 
returned to his room. In fact, he was under their sole and complete 
control from the moment he went under the anesthesia before the 
operation started. |The hospital and Doctor Leahy had complete control 
over him when he was being returned to his room by Doctor Leahy after 
surgery. He himself was not mentally capable nor physically able to 
exert any participation in his own care or treatment at that time. 

As L indicated to you, the evidence will show that he received 
intravenous fluids in his room immediately after surgery of which he 

20 himself remembers nothing. The evidence will ‘show that at 3:15 

infiltration occurred, damage occurred. Alcohol and dextrose had 
flowed into the tissues of his foot, causing irritation and swelling and 
the ensuing problem which I have related to you. This was injury. 
This was not the anticipated nor normal result of intravenous, which 


25 


by its very nature and wording means into the vein, * * |* * 
* * * * * 


Based on the fact that damage occurred, based on the fact that 
Mr. Malloy was under the sole care and control of the hospital and the 


doctor, we invoke a doctrine in law which entitles us to pass the burden 


of proving that it was not negligence to the defendants. I state that 
rather roughly, but it passes the burden to the defendants to overcome 
a presumption that this would not have occurred except for| negligence 
on the part of the doctor and the hospital acting concurrently. 
* * * * * 
We, as you understand, claim joint negligence. We claim these 
specific acts by the doctor; failure to insert the needle properly, 
failure to affix the needle properly, failure to advise the staff or the 
nurse attending to observe the patient, failure to exercise that degree 
of medical skill which is normally expected. We claim that negligence 
of the hospital in permitting this patient to go unobserved, permitting 
him to remain alone, permitting the leg to remain without immobility, 
with a complete history of a patient of a restless and mobile nature to 
be completely disregarded, to in fact invite disaster. 
* * * * * 
22 MR. BARSE: On behalf of defendant Leahy, I move for a directed 
verdict at this time, and I have several grounds for it. 
THE COURT: You have a motion? 
MR. CONNOLLY: Yes, Your Honor. 
* * * * * 
MR. CONNOLLY: If Your Honor please, on behalf of| the defendant 
Providence Hospital, I respectfully move Your Honor to direct a verdict 
for this defendant on the grounds of the inadequacy of the plaintiff's 
opening statement. 
Preliminarily, I would like to say that Mr. Goldberg,|I think, was 
very, very cautious, careful, and detailed in his opening statement. I 
listened to it with great care. He spent almost an hour detailing his case. 


26 
Now there are a couple of principles I think that we should allude 
to at the very outset of our consideration of this problem. One is the 
very well established principle that a hospital, or indeed a doctor, is 
not liable for damages for malpractice unless that hospital or doctor 
has deviated from the standard of conduct of other similar institutions 
or similar practitioners in the location in which they practice. This is 


different from the standard of care generally applicable. Hospitals 


and doctors are measured only by the standard of care which other 
institutions or other practitioners engage in in the community. 

Now, in this regard, Mr. Goldberg's statement is totally inadequate, 
because he has never said, during this one-hour talk, what the standard 
of reasonable care is in the District of Columbia; that is, what other 
hospitals and what other physicians do. 

Now, as I heard him, he alluded to four items of negligence: One, 
he says that the plaintiff was left alone in the hospital in his hospital 
room after being given the I.V. Mr. Goldberg also said categorically 
that his man was under anesthesia and was not conscious of what was 
going on. So from that we deduce that the plaintiff himself cannot say 
if he was left alone or not. Mr. Goldberg said that he was going to put 
into evidence the hospital records, to prove that. Here are the hospital 
records on the 13th of August, the nurses’ notes. You will not see any 
notation that he was left alone. Indeed, you will see that at 2:40 Doctor 
Leahy was in. At 2:45 an I.V. was started. At three o'clock a Velpeau 
bandage was applied and at 3:15 a nurse noted some infiltration. And 
those are records, page 56 of the hospital record, which Mr. Goldberg 
says is going to be put into evidence and as to which there is a stipula- 
tion in the pretrial order. 

Mr. Goldberg also, as a corollary to this, named certain witnesses 
on his voir dire which he was going to call in this particular case, and 
not one of them can testify that the man was left alone. Iam sure that 
the pharmacist, Maurice Moskowitz, that Mr. Goldberg said he would 
call, Mr. Goldberg will concede he is going to use as an expert. Dr. 
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John Portaria had nothing to do with this case, has never jeven examined 
the man. So that is a corollary. 
But Mr. Goldberg said he was going to rely on the hospital record 
to prove the man was left alone. The hospital record on the face of it 
just does not prove that. He said he is going to rely on this record as 
proof of that fact. 
THE COURT: When I heard Mr. Goldberg, I heard him on several 
occasions indicate his reliance upon the hospital records, 
MR. CONNOLLY: No question about it. 
THE COURT: And they are not before me. 
MR. CONNOLLY: He said that he was going to rely on them. 
THE COURT: Yes. 
MR. CONNOLLY: Now we have a stipulation in the pretrial order 
as to the hospital records. They may be introduced without formal proof. 
THE COURT: Well -- 
MR. CONNOLLY: Mr. Goldberg has been furnished a copy of them. 
THE COURT: Are they available to me? 
MR. CONNOLLY: Yes; right here. 
THE COURT: Before they are offered? 
MR. CONNOLLY: I think so, Your Honor; because he says that 


he is going to prove by the hospital records. You see, this is his offer 
of proof. When he makes this opening statement to the jury, he is offer- 
ing to rely on the hospital records. There is a stipulation as to 
the authenticity of this document which I have in my hand.| So, I think 
that Your Honor can look at it to see -- 
THE COURT: Iam just wondering if I have a right to look at it 


before it is put in evidence. 
MR, CONNOLLY: I think if he says that he is going|to rely on it, 
I think Your Honor has a right to look at it and see if his reliance is 
well placed. 
THE COURT: Well, that is the question in my mind! 
MR. CONNOLLY: In other words, he says that he is going to rely 
onthis. At this point we are trying to find out whether his reliance is 
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well placed; that is, if what he has said can be inferred from what he 
has relied upon. And he said that he is going to prove that the man was 
left alone by virtue of the hospital records. The hospital records, as 
to which there is a pretrial stipulation, and which he says he is going 
to rely on, just do not support him in that. 

THE COURT: Mr. Goldberg, do you agree that the Court has a right 
to examine these recordsas they relate to the motion now before the Court? 

MR. GOLDBERG: On the contrary, Your Honor. I feel that the Court 
has no right to consider evidence intended to be submitted, I think that Mr. 
Connolly is following a very bizarre approach in arguing a motion at this 
time. I think he has got to confine himself as to whether or not my open- 

27 ing statement sets forth facts which justify -- 

THE COURT: That is right. And as you proceeded I noticed that 
you put great reliance upon what the hospital records would show but you 
did not tell the jury what those records did show. 

MR. GOLDBERG: Your Honor, I indicated that the hospital records 
would show that at a certain time various and certain things were done 
from the beginning of the hospitalization through the period that this 
infiltration occurred. 

THE COURT: You did, in general terms. But that is not specific 
information. 

MR. GOLDBERG: Well, Your Honor, I have stated, in my opening 
statement, that we will show certain varied types of negligence. Now, un- 
less I misunderstand the purpose of an opening statement, I am not required 
to state evidence but to outline, as is set forth in the case of Best v. District 
of Columbia, whichis the United States Supreme Court decision at 291 U.S. 
411, an outline of my case. Now I have given an outline. I have not only 
set up an allegation of negligence based on the fact that the patient was 
left alone for thirty minutes -- 

THE COURT: That is all we are considering right now. 

MR. GOLDBERG: I have also, Your Honor, alleged that there was 
failure to give him the proper care and observation which would have 
avoided this incident, whether it be thirty minutes or whether it be twenty 
minutes. I have argued here is a man who had a history of being dis- 
turbed and difficult to control and restless during his hospitalization when- 
ever he had sedation. And I said that they did not have a recovery room. 
And this man was éntitled to the same care and attention that he would 
have received in a recovery room. 
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THE COURT: You are getting away from our argune nt. 

MR. GOLDBERG: Your Honor, I can only say this: |I do not 
believe, in response to your original query, I do not believe that Mr. 
Connolly has a right to tender to the Court for consideration the evi- 
dence which we intend to rely upon. We must comply with| certain 
requirements to proceed with our case. He is entitled to move for a 
directed verdict at the conclusion of our case if we fail to|support our 
allegations of negligence and make out a prima facie case, But I do 
not believe he can submit to Your Honor for consideration|at this time 
what we intend to show as a basis for his motion. I have never seen 
that done. I do not think it is proper. It is not in evidence. He is 
asking the Court to consider something which has not been tendered 
before the testimony has begun. 

MR, CONNOLLY: I think there is a different situation when you 
have a stipulation. And I direct Your Honor's attention to the next to 

29 the last page of the pretrial order, which it says "The following 
may be introduced into evidence without formal proof, subject to objec- 
tions as to materiality and relevancy and hearsay: 


"(1) Providence Hospital records, including the 


chart with reference to plaintiff during his confine- 

ment and treatment commencing August 1954." 

So we have got a stipulation that these records which I hold before 
me are authentic, and the only question is whether there are objections 
as to relevancy and materiality. 

Now, Mr. Goldberg has stated that he is going to rely on them. 
So it seems to me that that forecloses him from now saying that they 
are not relevant or material. 

* * * * * 
30 Apart from that, I say that I think Your Honor is entitled, since 
there has been a stipulation, to look at these records and to see if 
what Mr. Goldberg says they say is truly here. I think otherwise we 
would be just wasting a lot of time. We would make opening statements. 
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We would call witnesses and then a day or two days from now we would 
find out that the records do not say what he says they say. And he has 
already stipulated to them. He has placed reliance on them. 

I would like to ask Mr. Goldberg: Do you contend that you will 

31 not offer these records during the course of the trial, Mr. Gold- 
berg? 

MR. GOLDBERG: Mr. Connolly, these records were submitted 
at pretrial as part of a pretrial procedure to shorten the time neces- 
sary to try this case. 

THE COURT: Suppose you answer the question. Do you expect 
to offer these records? 

MR. GOLDBERG: I expect to offer these records in evidence. 

I expect to offer this record in entirety. Do you expect to agree to that? 

MR. CONNOLLY: Yes. 

MR. GOLDBERG: That is the answer. These records will go in 
in their entirety, Your Honor. 

MR. CONNOLLY: I have no objection to it. 

THE COURT: The Court thinks, in view of that stipulation, that 
the Court should understand what the records show as relating to this 
motion. 

MR. GOLDBERG: May I make a brief comment, Your Honor? 

THE COURT: Yes. 

MR. GOLDBERG: Thank you. Your Honor, these records are 
subject to extensive arguments on the records themselves, as between 
Mr. Connolly on behalf of Providence Hospital and Mr. Barse and his 

32 associates on behalf of Doctor Leahy. There is a treme ndous 
amount of conflict.' Providence Hospital states in its own answer to 


interrogatories that these records show Doctor Leahy started, or 


indicates, started the intravenous. Doctor Leahy through his counsel 
says categorically "I did not start the intravenous." So between defense 
counsel themselves there is great divergence of opinion as to what these 
records show. 
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On this particular page 56, which Mr. Connolly has just referred 


to, there is a reference which indicates the man was brought from 
surgery, the time intravenous was started, the time Doctor Peacock 
restarted. These records are subject to consideration. It is a factual 
question. It is a question which may be interpreted many ways. Just 
as this page he refers to may be interpreted several ways, so the more 
important page as far as Doctor Leahy is concerned may likewise be 
interpreted several ways. 
And, above that, Your Honor, this is only one portion of this 
motion. We have predicated our case on many grounds. And, in addi- 
tion to this one particular point, we have alleged three or four other 
aspects of reasonable negligence. 
THE COURT: For the present, we are only considering this one. 
* * * * * 
MR. GOLDBERG: I only say this, going back to this|specific 
point: I strongly believe, Your Honor, that this hospital record, which 
I repeat, I shall offer in evidence in toto, and which Mr. Connolly has 
agreed may be admitted in toto, will be part of my case, but, I do not 
feel that the fact that I have so indicated justifies him in offering it 
to Your Honor as evidentiary basis for his motion, nor do I feel that 
the Court, respectfully do I state this, has a right to consider and 
evaluate factual evidence in evaluating the motion. I think |the motion 
must be predicated on the criteria set up by the Supreme Court of the 
United States. 
* * * * * 
MR. CONNOLLY: * * * * * I do not disagree with Mr. Gold- 
berg's broad statement of the general law, obviously. He has set forth 
four grounds of negligence. The first one, he says, is the plaintiff was 
left unattended. And he says he is going to prove that by the hospital 
records. Obviously, he cannot prove it through the plaintiff because 
he has said the plaintiff was unconscious. The hospital records do not 
show the plaintiff was left unattended. As a matter of fact they show 
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the contrary. 

But, to get to the heart of the matter, is it negligence for the 
hospital to leave a man unattended, having given an I.V.? Has he said 
anywhere that the other hospitals practicing in the District of Columbia 
in August of 1954 would not have left a man unattended, under these 
circumstances? He has not said that. And therefore his first principle, 
even assuming he can prove what he says he can prove, and that he is 
going to prove it in the face of the hospital records, does not make out 
a cause of action on that ground of negligence. 

Now, the second ground, he said, was the hospital did not have a 
recovery room. Well, what about other hospitals in the District of 
Columbia in August of 1954? Was it common practice to have a recovery 
room? And, assuming that it was, how was the failure to have a recovery 
room a competent producing cause of the plaintiff's injury? In other 
words, he says that with a recovery room they could have kept him 
under observation. What would they have seen? He says that an intra- 
venous feeding infiltrated. Is this something that a competent observer 
would have readily seen? How long had this intravenous infiltrated? 
Did it just start to infiltrate, or was it infiltrating for some period of 
time without discovery? If it was infiltrating just momentarily, would 
the failure to discover it be a failure to exercise the normal, ordinary 

course of good medical practice? If it had been infiltrating for 
some period of time, is it a condition that would readily be apparent to 
a nurse or a doctor ‘in this community? He has not given us that 
information. 

THE COURT: Has he indicated who did give it? 

MR. CONNOLLY: He has not even indicated who did give it, 
whether it was an independent contractor or an employee of the hospital. 

He has also said there was a failure to observe the plaintiff. I 
think that deals with the same proposition. Number one, was there a 
failure to observe the patient, but was there a duty to observe the patient. 

Was the substance that was given him such that it had a potentiality 


of causing the plaintiff harm, or was there something in his own body, in 
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his own condition, which brought this about? 
Finally, he relies, on res ipsa loquitur. He says that the plaintiff 
was unconscious and he was in the control of Doctor Leahy and the 
hospital. Now, Doctor Leahy is an independent contractor. In his plead- 
ings, he has not said that Doctor Leahy was an agent or an employee of 
the hospital. And, indeed, he is not. You cannot be in exclusive control 
of two separate people. You are either in Doctor's Leahy/s control or 
in the control of Providence Hospital. If you are in the sole control of 
two, then obviously you cannot have res ipsa loquitur; because res ipsa 
loquitur requires you be in the sole control of one. 
But, moreover, res ipsa loquitur is not applicable in this case, 
because the results which came about, in order for res ipsa loquitur 
to apply there would have to be common agreement between either lay- 
men or medical men that the result would not have come about but for 
negligence. Can this Court say because some intravenous fluid infil- 
trated that proves the hospital or the doctor was negligent, or is this a 
rather commonplace occurrence? If it is not commonplace, does it 
occur for causes other than the negligence of the doctor or the hospital? 
What about the venous system of the particular person himself? Is it 
diseased? Is it infected? So you cannot have res ipsa loquitur from 
the mere fact that you have an infiltration, because the Court cannot 
find that this would not have come about except for the negligence of 
the defendants. Even if you said that, then you would have|to further 
inquire which defendant, Leahy or Providence Hospital. 
On the basis of Mr. Goldberg's opening statement, he has not 
said what was a standard of conduct among hospitals and doctors in 
August 1954 and how this particular hospital or this particular doctor 
deviated from those standards. 
And he does not have res ipsa loquitur because you cannot have 


res ipsa loquitur if you have two people in control of the patient. And 


you cannot have res ipsa loquitur unless the Court can say|the common 
consensus of mankind or the medical profession would be that an intra- 
venous feeding does not infiltrate except through negligence. He does 
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not say that and he cannot say it. 

Thank you, Your Honor. 

* * * * * 

MR. BARSE: If Your Honor please, on behalf of defendant Leahy, 
our grounds for our motion are similar to those of Mr. Connolly and we 

39 adopt, as far as we may, his argument covering those same points. 

In connection with what he has argued, I would like to point out that 
on the res ipsa loquitur theory advanced by the plaintiff, that our Court of 
Appeals of course has specifically rejected res ipsa loquitur in mal- 
practice cases and the decision of Johnston v. Rodis - it was some two 
years ago; I do not! have the citation offhand - but the question was 
squarely presented to them, they squarely rejected it by saying res ipsa 
loquitur does not apply to malpractice cases in the District of Columbia. 

* * * t * * 

MR. BARSE:| Now, if Your Honor please, passing along to the 
point on the motion that I feel is particularly pertaining to Doctor Leahy, 
it boils down to this: Iam somewhat at a loss as to whether to say this 
is a motion for a directed verdict or a motion under Rule 56 for Summary 
Judgment, or a motion under Rule 41 for involuntary dismissal. I think 
all of them would be appropriate because the circumstances are appro- 
priate. 

We have in Mr. Goldberg's opening statement an admission by 
him, to use his words -- I think I am quoting him exactly -- that the 
hospital records reveal that Doctor Leahy started the intravenous 
process in the patient's left ankle. Nowhere in his opening statement 
has he said anything about the intravenous being started beyond that 
fact, that the hospital records reveal it. 

Now I, too, must ask Your Honor to consider the hospital records, 
and I say that for this reason: If counsel for the plaintiff were to stand 
before the Court in a given case, make an opening statement to the jury, 


saying "Ladies and gentlemen of the jury, I expect to prove that the Court 


House in which you are now sitting is located at Fifteenth and K Streets, 
Northwest," that Your Honor of course would know he could not prove it, 
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you would inquire as to how in the world he possibly could prove it, you 


would put no substance in it. 
In this case, when Mr. Goldberg says "I expect to prove by the 
hospital records that Doctor Leahy started this intravenous running," 
I submit that the hospital records themselves disprove it and that Mr. 
Goldberg himself must know that the hospital records do not reveal that 
Doctor Leahy started this intravenous. You cannot read the records, 
they cannot be read and interpreted to say that Doctor Leahy started the 
IV. running on August 13, 1954. 
We do not leave it at that. I submit this is not a matter of proof. 
I say it is an impossible interpretation of the records. But I do not leave 
it on the records alone. The records were made by a nurse, a Miss Joan 
Heffering, whose deposition was taken, When we took her| deposition we 
asked her about these records because the contention was made then that 
Doctor Leahy started it. And in the deposition she explained her own 
records, And she said: My records do not mean that Doctor Leahy started 
this intravenous running. Doctor Leahy did not start the intravenous run- 
ning, the way I read my records. I never remember an anesthesiologist 
starting such an intravenous on the wards. 
So we have a situation where the plaintiff apparently, and I take it 
that cvunsel for Providence Hospital agrees to this point, |will offer into 
evidence the entire hospital record. The plaintiff apparently will argue 
from a portion of the record that these records must be or can be inter- 
preted in one way. We have the testimony of the person who made 
the records saying clearly, unequivocally, these records are not to be 
interpreted that way. 
We come down to the point mentioned by Mr. Connolly: Isa 
defendant to be required to sit through a three or four or five-day trial 
when the records upon which the plaintiff himself relies are not subject 
to interpretation in any but one way; when they cannot be misinterpreted, 
when the only interpretation given by the person who makes the physical 
entry herself is that this defendant Leahy had nothing to do with starting 
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this process. I think that to subject the doctor to sitting through this, 
to having counsel represent him through it, and incur the expense of it, 
in the absence of some showing, some representation even from the 
plaintiff that they expect to prove or attempt to prove something more 
than this, in some other fashion, would be to impose an undue hardship 
upon the doctor and is not something which the process of this Court or 
any court contemplate. 

Now, I say I am undecided exactly how to phrase or term this 
motion, what to call it. I say I think it properly can be called a motion 
for a directed verdict or for summary judgment or for an involuntary 
dismissal. Under the rules, of course, Your Honor has the right, under 
motion for summary judgment, which motion can be made at any time, 
to consider the pleadings, admissions and depositions on record. We 

have here the deposition on record. We have here what amounts 
to an admission by Mr. Goldberg in his opening statement as to what 
documents he plans to rely upon to prove this allegation against Doctor 
Leahy. And I submit, earnestly, that considering the documents, con- 
sidering the depositions and reading them as they must be read, in only 
one way, there is no possible way in which the Court or a jury can say 
that Doctor Leahy was in any way connected with the administm tion of 
this intravenous process. 

And therefore|I submit that at this time Your Honor should ex- 
amine the records pertaining to this question, at least, and enter a dis- 
missal of the plaintiff's suit at this time or direct a verdict. I think 
honestly that the prior procedure would be the more appropriate under 
the circumstances. 

THE COURT: Gentlemen, it presents rather a novel situation. 
Ordinarily, I have tried very hard to make sure that all of my rulings 
rest upon the record. But today I have an opening statement which is 
not understandable, because Mr. Goldberg professes to prove an im- 


portant element of his case by the hospital records. I have not seen 
them; and I cannot tell whether he has made a valid presentation of 
that point or not. 
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So Iam going to do what I think I have a right to do: jask for Mr. 


Goldberg to amplify his statement, his opening statement to the jury, 


44 by indicating just what entries he finds in the hospital records 
which he relies on. 
MR. GOLDBERG: Your Honor, there are many portions of the 
hospital record which I will rely upon in this case. I mean, I will rely 
upon -- 
THE COURT: No. I want you to take the records and read the 
parts to the jury that you say prove your point, 
MR. GOLDBERG: Well, Your Honor, I will be glad to read certain 
portions of it but -- 
THE COURT: Everything that you rely on. That is the point. 
MR, GOLDBERG: Well, Your Honor - 
THE COURT: Because you tell the jury that you are going to 
make your case in that way. 
MR. GOLDBERG: May I say this, Your Honor: I do rely on 
certain portions of the hospital records. 
THE COURT: And the Court cannot even know what that means 
when you say you are going to rely on it. 
MR. GOLDBERG: May I say this: I also rely upon the answers 
given by the Providence Hospital to interrogatories in which they say 
their records indicate that the intravenous was given by Doctor Leahy. 
These are parts of the plaintiff's case. 
THE COURT: That is not what I am talking about. I am talking 
about the hospital records. 
MR. GOLDBERG: Yes; I will be glad to refer to the sections. 
But I only wish to convey to the Court that this is only a part of my 
proof. 
THE COURT: I realize that very well. But from my)hearing of 
your opening statement, you rely pretty heavily upon the hospital 
records. I want to know what the record is that you are relying on. 
So I will call the jury back and you tell them and read from the records 


just what you rely on. 
* * 
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MR. GOLDBERG: Ladies and gentlemen of the jury: At the direction 
of the Court, 1am going to supplement the opening statement which I 
made to you earlier in the day, to attempt to comply with the Court's re- 
quest to give you certain additional information as respects the allegation 


of negligence bearing on the infiltration of intravenous fluids into the foot 


of Mr. Malloy. 

Now, in addition to the other evidence which we contemplate sub- 
mitting, which include of course portions of the Court file which contain 
answers to interrogatories propounded to the superintendent of the hospital, 
Providence Hospital, and other evidence, oral and otherwise, we expect 

to introduce the hospital record in evidence in its entirety. A portion 
of that record, as I understand it, Iam requested to read to you at this 
time bearing on the actual occasion that the alleged infiltration of intra- 
venous fluid occurred. So I will read you that section which is pertinent 
to this aspect of the case. This does not mean to imply that this is the 
only part we will submit in evidence, but only that this is the part bearing 
on that particular moment. We will submit many other sections which 
precede it and which follow. 

The record indicates that on August 13, 1954, at 11:00 a.m. Mr. 
Malloy was taken to the operating room. The record indicates -- andI 
shall read verbatim at this time rather than saying what it indicates. 

The record then goes on to read, following this entry - andI might say 
that the page is broken up into columns marked "Date," "Hour," Treat- 
ment," and "Remarks" and "Diet." 

Now, under "Hour," the first entry following the entry respecting 
the operating room is the hour 2:40. Under "Treatment" appear the 
letters B.P., which I believe means blood pressure, and then 130/70. 
Under the heading of "Remarks" appears the entry "Return from O.R.," 
which I believe means operating room. And then on the following line 
under "Remarks" appears the entry 'Dr. Leahy visited." 

And then on the following line under ''Hour" appears the time 2:45. 

47 Under ''Treatment" appears the entry ''1,000 cc" -- that is centi- 
meters -- "5 per cent alcohol" and then the symbol for "and," "5 per 
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cent glucose started I.V." And then under that on the next 


line, continu- 


ing that, is the symbol for "with" and then a-m-p, which I believe means 


ampules, and then the symbol for "one," and then the abbreviation of the 


word "solution," s-o-l-u, B. And under the heading 'TRemarks": '"Par- 


tially reacted. Responds to questioning." 


And then the entry follows on the following line: 3:15. And then 


there is no entry under "Treatment" but under "Remarks": 


intervals. 


Dozing at 


And then on the line under that, under the word ''Treatment" and 


"Remarks" a statement: I.V. Infiltrated, period. Restarted in left 


ankle by Dr. Peacock. 


Now, we contemplate introducing this portion of the record in 


addition to many other portions of the record in evidence. 


And I have 


read, Your Honor, what I believe is what Your Honor desires me to 


read. 


THE COURT: The question is what do you desire; not what I 


desire. 


MR. GOLDBERG: No, Your Honor. I read this portion of this, 
ladies and gentlemen, bearing on the actual entry reflecting that there 


was an infiltration. This establishes, in our judgment, the 


fact that at 


3:15 a finding was made of infiltration of I.V., and this we will 
introduce for the purpose of establishing that I.V. infiltrated at 3:15. 


We will introduce many other portions of the record as ie But on 


this aspect we introduce it in conjunction with answers to i 


nterrogatories 


propounded to the superintendent of the hospital requesting information 
as to who administered the I.V. There will be interrogatories requesting 


this information and an answer by the hospital that their records indi- 
cate that it was administered by Doctor Leahy based on their records. 
We similarly will introduce both the record which I have just read 


to you and the response to our questioning which comes from the super- 


intendent of the hospital. 


THE COURT: Mr. Goldberg, the Court has asked you to bring 
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before the jury any of the hospital records that bear upon your charge of 
negligence. 

MR. GOLDBERG: Your Honor -- 

THE COURT: Now you indicate to the jury that you are going to 
offer other parts. Now if you do, and it bears on that point, tell them 
what it is. 

* * * * * 
49 Your Honor, I will ask you whether you will permit me therefore 
to read all portions of the record which I had intended to offer in evidence. 
THE COURT: Yes. That is a very good way to do it. 
MR. GOLDBERG: I will start with the admission: sheet. 


The Entire Record of the Hospiial- 
ization was Read Through August 
10, 1954. 


* * * * * 


93 MR. GOLDBERG: Your Honor, may we approach the bench prior 


to proceeding? 
THE COURT: Yes. 
(At the bench:) 

MR. GOLDBERG: Your Honor, I have been giving this matter a 
considerable amount of thought since we recessed yesterday. AndI am 
very concerned about the fact that Iam being required to read into the 
record, or to read to the jury as part of my opening statement, all of 
the portions of the hospital record which bear on the issue of liability. 

I have observed that the jury toward the end of yesterday afternoon 
was nodding and not paying very much attention, while some were paying 
a great deal of attention. Iam impressed that I am ina sense presenting 
my case on opening statement in a fashion which I strongly feel and 
sincerely believe will prejudice my ability to present the case properly 
in the event that Your Honor should see fit to permit the case to continue. 

I feel, under the circumstances, that this requirement that I present 

to the jury by way of opening statement portions of the record which 
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bear on negligence is constituting a very strong factor which is prejudicial 
to the plaintiff's case and which I feel not to afford us an opportunity of 
presenting it -- 

THE COURT: You could have avoided that if you had followed Mr. 
Connolly's suggestion and agree that the Court could consider that, because 
you indicated, not once but several times, that you would prove liability 
from the records. So it was necessary for the Court to know what there 
was in that record which you claimed established liability. Otherwise, I 
could not rule on these motions. 

MR. GOLDBERG: Well, Your Honor, of course I use the hospital 
records to prove liability but this is not the sole evidence on which I rely. 

THE COURT: Well, I have heard the rest of your opening statement; 
and it was quite clear, But your reference to these records|as proof of 
liability on the part of these defendants certainly was not fair in any sense; 
because I had to know what you meant. 

MR. GOLDBERG: Well, Your Honor, if I may continue the thought 
which IJ had intended to convey. On the basis of what I have previously 
stated, I would respectfully like to move for a mistrial at this time in 
this case. 

THE COURT: Motion denied. 

MR. GOLDBERG: Thank you. 

MR. CONNOLLY: Do you still want to read the records, or do you 
want the Judge to look at the records? 

MR. GOLDBERG: I am going to continue reading them under the 
original orders of the Court given me yesterday. Thank you, Your 
Honor. (End of bench conference). 

MR. GOLDBERG: May I proceed, Your Honor? 

THE COURT: Yes. Mr. Goldberg. 

MR. GOLDBERG: Thank you. Ladies and gentlemen of the jury, 
you will recall that yesterday afternoon we began reading to you, at the 
direction of the Court, portions of the hospital record which jwe would 
introduce in evidence in connection with proving the allegations of neg- 


ligence which we have made against the hospital through its agents and 
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employees and against Doctor Leahy as anesthetist and as agent of the 
hospital. 
* * * * * 
MR. GOLDBERG: I will begin, ladies and gentlemen, page 51 of 
the Providence Hospital Nurses Record regarding Mr. Joseph Malloy. 
96 Counsel Continued to Read From 


Pages 51 through 55 of the Hospital 
Record in Their Entirety. 


* * * * * 


102 Turning now to page 56 of the Nurses Record on Mr. Malloy. 

"August 13, '54. 6:00 o'clock. Soapsuds enema given. Expelled 
with good fluid and good result. 

"6:30. Bath. A.M. care. Alcohol back rub. 

"7:30. Patient seems to be very apprehensive re. operation. 
Restless, sleepless part of night. 

"Intake - zero. Output 900 cc. 

"Voided. 

"8:00 a.m. control specimen for B.S.P. drawn. 

"9:00, B.S.P. given I.V. by Dr. Chambers. 

"10:00 o'clock, Thorazine 50 milligrams by mouth. Demerol 


100 milligrams, atropine grains 1/150, intramuscularly. 


"11:00 o'clock, to operating room. 

"2:40, blood pressure 130/70. Return from operating room. 
Dr. Leahy visited. 

"2:45, 1000 cc. 5 percent alcohol and 5 percent glucose started 
intravenously with ampules 1 Solution B. Partially reacted. Responds 
to questioning. 

"3:15. Dozing at intervals. I.V. infiltrated. Restarted in left 
ankle by Dr. Peacock." 

Ladies and gentlemen of the jury: This constitutes, the portions 
which I have read to you yesterday and read to you today of a hospital 
record, doctors’ orders, nurses' notes, and the other charts constitute, 
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in addition of course to the other evidence we would offer, those portions 


103 of the hospital record which we feel, together with other evidence, 
would go to establish evidence of negligence on the part of Providence 
Hospital, the corporate defendant, through its agents, employees, staff, 
nurses, and of Doctor Leahy, the anesthetist, individually and as agents 
of the hospital. 

Your Honor, I believe that is all I have to say at this time. 

* * * * * 

THE COURT: Now I am of course prepared to hear counsel further 
if they have anything further to say. Mr. Connolly? 

MR. CONNOLLY: I have, Your Honor. 

THE COURT: Mr. Connolly. 

MR. CONNOLLY: We have taken several hours to have these 
hospital records read. As Mr. Goldberg well knows, the thing that he 
is complaining about is that an I.V. infiltrated in the left foot of Mr. 
Malloy following his return from the operation. That was the thrust of 
his complaint. That is the thrust of the pretrial statement.| That is the 
thrust of the opening statement he made yesterday. 

104 It makes very little if any difference what happened on the 5th, 
6th, 7th, 8th of August, in my judgment, except one thing: Mr. Goldberg 
wanted to show, presumably, that this man was disoriented earlier dur- 
ing the course of his hospital stay. But, as appears, he was disoriented 
on the 7th and 8th, but the 10th, 11th, and 12th, he was all right. Asa 
matter of fact one of the doctors has said that in the record) which he 

read to the jury. But he wanted to show, I suppose, that the|man was 
disoriented. 

But that does not really make any difference, because/the man 
came back from the operating room and he was personally under the 
influence of anesthesia. Mr. Goldberg said that he was unconscious. 
So therefore we should look at what happened when the man |came back 
from the operating room, 

Well, at 2:40 he returned. Doctor Leahy visited. At 2:45 he was 
given intravenous; 3:15 the nurse notes that the I.V. infiltrated. And 
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that is where Mr. Goldberg stops. 

Now, he says that he is going to show by the records that this 
man was not attended. How can you find that from these records? 
Presumably, he wants somebody to believe that from the time the LV. 
was started at 2:45 to when the I.V. infiltrated at 3:15 there was not 
anybody in the hospital room. But you cannot infer that from these 

105 records, Every time a nurse walks in a hospital room she does 
not put something down in a record. 

How long did it take the I.V. to start? Did they watch it after it 
started? That is not shown in these records and Mr. Goldberg cannot 
ask this jury to infer the fact there was an entry at 2:45 and one at 3:15 
that there was not anybody in that room for a half an hour. 

The practice in the hospital, as reflected in the records themselves 


-- for example, he referred repeatedly to a Mrs. McGann who was the 


night nurse. She was his private nurse. And her entries are every 
couple of hours. When something significant happens is when you put 
an entry into the hospital record. You do not keep a log minute by 
minute of the way a patient is reacting. 

So, from the fact there are only two entries, one at 2:45 and one 
at 3:15, you cannot infer that the man was left alone for a half an hour. 

I harken back to his items of negligence. He says that one of 
the items of negligence is he is going to prove the man was left alone 
for a half an hour and that if he had not been left alone the I.V. would 
not have infiltrated. He was going to prove that from the hospital 
record, We don't know from these hospital records when the I.V. did 
infiltrate. We know when it was discovered. But did it start thirty 
seconds before? Did it start two minutes before? Did it start to 

106 infiltrate ten minutes or a half an hour before? We don't have 

any way of knowing. Mr. Malloy cannot tell us because Mr. Goldberg 
says he was unconscious. 

Mr. Goldberg says, furthermore, one of the other items of 
negligence is that Providence Hospital did not have a recovery room. 
What would have happened in the recovery room that did not happen to 
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him in his own hospital room? 

Finally, when you come down to it, despite these records, despite 
anything that Mr, Goldberg has said, he has not shown where this hospital 
has violated the standard of care. He has not said that other comparable 
hospitals in the District of Columbia in 1954 maintained a recovery room. 
He has not said that the way the needle was applied or the attention that 
was given him departed from the standard that existed in the community 
in 1954, He has not told this jury he is going to prove that other hos- 
pitals did things any differently. 

And finally, when he gets down to relying on res ipsa loquitur, he 
just does not have a chance to rely on that because, as I read the Rodis 
v. Johnston case, in combination with Judge Holtzoff's opinion on res 
ipsa loquitur in the District Court, which the Court of Appeals accepted, 
res ipsa loquitur does not apply to a malpractice case. 


But, apart from that, in this particular case this jury eae not 
i 


107 infer an I.V. infiltration could come about only by negligence. 
He has not told this jury he is going to produce doctors here who are 
going to testify that an I.V. can infiltrate only by negligence, And short 
of that offer of proof, if Your Honor please, I do not think that res ipsa 
loquitur would apply. 
THE COURT: Mr. Barse. 
MR. BARSE: If Your Honor please, as I said yesterday in my 
argument, the hospital records cannot be interpreted to show or even 
infer that this intravenous was started by Doctor Leahy. Your Honor 
has .....d the portion of the records read referring to the starting of 
this intravenous solution. And from a reading, I am satisfied that you 
would wonder how in the world anyone could argue that Leahy started it. 
I think the records probably would make more sense, if Your 
Honor would care) to look at those portions referred to, and I will hand 
you a copy. 
THE COURT: Suppose you read it, and then it will be in the record. 
MR. BARSE: I will read it. Page 56 of the record, which is part 
of the nurses' notes, has, as Mr. Goldberg read, that at 11:00 o'clock 
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Mr. Malloy went to the operating room; that at 2:40 p.m. he returned 
from the operating room, his blood pressure was then 130/70, and at 
108 that time the record reads "Dr. Leahy visited." At 2:45 the entry 

reads: 

"1000 cc. 5 percent alcohol with 5 percent glucose with ampule 
1 solution B started I.V." or started intravenously. 

"Partially reacted. Responds to questioning." 

As I say, it isithat entry that indicates that this solution was 
started that is the subject matter of this suit. There is nothing in 
that entry of 2:45 to:relate to Doctor Leahy or to tie him in. Apparently 
it is the position of the plaintiff that the prior entry of 2:40 should be 
read with the entry of 2:45. The entry of 2:40 said Doctor Leahy visited, 
and they would relate his visit at 2:40 with his starting an intravenous 
solution running at 2:45. 

Throughout the nurses’ notes you will see a pattern of writing 
these records, and nowhere in all of the nurses’ notes do you find a 


medication given where the person who gave it or the manner in which 


it was given was written on the line immediately above the line on which 
the medicine itself was listed. To say that Doctor Leahy started the 
intravenous you would have to read the 5 per cent alcohol solution on one 
line, and then jump up to the line above at a different time so that your 
entry would read Doctor Leahy visited and started the intravenous solu- 
tion. As I say, nowhere in these entire notes do you find such a pro- 

109 cedure followed. 

And, to clarify what we thought was the misinterpretation of the 
records, the deposition of the nurse was taken. And Miss Heffering, in 
her deposition, said that we do not write notes that way; I did not write 
my notes that way; my notes read that at 2:45 the 5 per cent alcohol 
solution was started intravenously; that entry of 2:45 and the entry of 
2:40 that Doctor Leahy visited are entirely separate and distinct and 
have no connection with each other; and it would be entirely erroneous 
to read under 2:45 that the intravenous was started by Doctor Leahy 
when he visited. 
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So, the records having been read, the records at this point, I 
think, being capable of speaking for themselves, I submit that the 
record cannot be interpreted to hold that Doctor Leahy started this, 
that the proof cannot possibly show that he started it, because, accord- 
ing to the plaintiff's own opening statement, it is this record upon which 
he will rely to prove his allegation. 
If the record disproves it, then we think that a verdict should be 
directed at this time, or summary judgment entered at this time. 
THE COURT: Mr. Goldberg. 
MR. GOLDBERG: Well, Your Honor, I want to stand on the 
remarks which I made yesterday in response to the statements by 
Mr. Connolly and Mr. Barse. It is my view that the opening statement 
110 requires us as plaintiffs to state a case, not to prove a case. This, 
I think, we have done. 
In so far as Doctor Leahy is concerned, we rely not only on the 
hospital record but on the answers to interrogatories propounded to 
the Providence Hospital. 
Further than that, I cannot say. I believe that we have stateda 
case that we would be entitled to proceed. I ask that the motions not 
be granted, 
THE COURT: Gentlemen, the Court finds that the plaintiff by 
the opening statement has failed to state a case of liability against 
either of the defendants. Accordingly, each motion as made by the 
two defendants will be granted. 
You may call the jury, please. 
(Thereupon the jury returned to the courtroom.) 
THE COURT: The alternate jurors will be excused. You may 
step out, please. 
Ladies and gentlemen of the jury: The Court finds that the plain- 


tiff by his opening statement has failed to state a case of liability against 
either of the defendants. Accordingly, at the direction of the Court and 
on the responsibility of the Court, you will arise and find a verdict for 
each defendant. 
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COUNTER-STATEMENT OF CASE 


This was a malpractice case against a hospital and a 
physician. The trial court directed a verdict on behalf of 
both defendants at the conclusion of plaintiff’s opening 
statement. (J.A. 47) The correctness of that action is 
now challenged upon this appeal. 
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Plaintiff’s counsel in his opening statement to the jury 
offered to prove the following facts: 


On August 13, 1954, when the plaintiff Frank J. Malloy 
was returned to his room at the old Providence Hospital 
following surgery performed to repair an injury to his 
shoulder, and while still in a deep sleep induced by the 
anesthesia administered at the time of the operation, the 
anesthesiologist who had attended him during the course of 
the operation entered his room, according to the hospital 
chart, at 2:40 P.M. and, plaintiff contended, started an 
intravenous feeding in the plaintiff’s left ankle. (J.A. 19). 


In specific language plaintiff’s counsel stated: 


‘‘Following this commencement of an intravenous 
process that I have just referred to, the doctor and 
all hospital personnel left the room. The leg was 
not immobilized in any fashion. The needle was taped 
to the foot with adhesive tape, and the patient 
was left alone in the room. At that time, the patient 
was still under the effects of the anesthesia and the 
evidence will reveal that actually he did not become 
aware of anything until the latter part of that evening. 


‘The evidence will further reveal that at 3:15, or 
about a half an hour later, a nurse came into the room 
and found that the fluid was not going into the vein 
but that the fluid was going into the tissues of the foot. 
And she immediately summoned a doctor who came 
to the room and who then removed the needle from 
the tissue and restarted the intravenous in the vein 
of Mr. Malloy’s foot.’? (J.A. 19, 20). 


As a result of this infiltration of intravenous fluid it was 
alleged that the plaintiff developed an ulcer to his foot, 
which subsequently required plastic surgery and caused 
other problems for which the plaintiff sought money 
damages. (J.A. 20, 21). 


Plaintiff’s counsel further offered to prove that the 
plaintiff was first admitted to Providence Hospital on 
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August 5, 1954, under the care of his general physician, 
Dr. Stephen McCarthy ;? that while a patient following his 
admission he became disturbed, disoriented and restless 
and that as part of the treatment for this disturbed state 
intravenous feedings were ordered. (J.A. 17, 18). 


Plaintiff’s counsel charged the physician, Dr. John J. 
Leahy, with malpractice in the following specific respects : 


“*”. . in failing to properly insert the needle, affix 
the needle, and to immobilize both the needle and the 
limb in view of the man’s history [to wit, his prior 
disturbed and agitated state] ... and permitting this 
man to be left alone without directive that he be closely 
watched and without directive that he be closely super- 
vised, to avoid what could reasonably be expected to 
have occurred, the natural, probable consequences of 
the act of affixing this needle into the vein with a 
piece of tape, failing to immobilize the leg, and leaving 
a patient just out of surgery all by himself.”” (J.A. 23). 


The Providence Hospital was charged with specific neg- 
ligence : 


‘*. .. in failing to have a recovery room, or the reason- 
able equivalent of a recovery room, in which Mr. Malloy 
might have been retained, to which he might have been 
taken and where he might have been observed in these 
critical minutes and immediate period following sur- 
gery.’’ (J.A. 23), and 


“*... in the absence of a recovery room, no effort was 
made to observe him in his own room in the manner 
that would normally be followed in a recovery room, 
giving him that degree of attention and observation 
which normally is given in a hospital to a patient who 
has immediately come out of surgery.’’ (J.A. 23). 


Stating that, since his client was under anesthesia and 
was under the ‘‘sole and complete control’? of both the 
hospital and the doctor plaintiff’s counsel invoked the 


1Dr. MeCarthy was deceased at the time of trial. (J.A. 16). 
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doctrine of res ipsa loquitur ‘‘which entitles us to pass 
the burden of proving that it was not negligence to the 
defendants.’’ (J.A. 24, 25). 


In the course of his voir dire examination of the jury, 
plaintiff’s counsel identified the witnesses whom he intended 
to call at the trial. None of those identified were at any 
time present in the hospital during the treatment of the 
plaintiff. None of them therefore possessed any personal 
knowledge of the facts of the plaintiff’s care and treatment. 
(J.A. 26, 27). The plaintiff was portrayed as being uncon- 
scious, and therefore unknowing, during all times critical 
to the proof of his case. (J.A. 24). His counsel repeatedly 
stated during the course of his opening statement that he 
intended to prove the operative facts of his case from 
the notations in the hospital record. (J.A. 18, 19, 21, 22, 
23, 38, 39). 


Following plaintiff’s opening, counsel for both defendants 
moved for a directed verdict and, in the course of the argu- 


ment of counsel for the hospital, he observed that the hos- 
pital records on their face did not prove nor could they 
be interpreted to prove the factual allegations made by 
plaintiff’s counsel. (J.A. 26). 


There was a stipulation entered into at pretrial between 
the parties pertaining to the authenticity of the actual 
hospital chart. The trial court was invited to inspect the 
chart but questioned its right to do so. (J.A. 27, 28). 
Plaintiff’s counsel objected to any imspection (J.A. 28) 
but nevertheless stated ‘‘I expect to offer this record in 
entirety.”? (J.A. 30). The court then requested plaintiff’s 
counsel to further amplify his opening statement ‘‘by 
indicating just what entries he finds in the hospital records 
which he relies on.’’ (J.A. 36). Plaintiff’s counsel then 
read the complete hospital record of Frank J. Malloy’s 
admission to Providence Hospital from the commencement 
of that hospitalization until the entry of 3:15 P.M. on 
August 13,1954. (J.A. 40, 42). 
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These records, although indicating that the plaintiff was 
first admitted to the hospital was disturbed and agitated, 
disclosed that be became quiet and fairly docile for the 
few days prior to surgery (Tr. 51-55). The critical entries 
of August 13, 1954, as read to the jury, were as follows: 


*11:00 o’clock, to operating room. 


‘¢2:40, blood pressure 130/70. Return from operating 
room. Dr. Leahy visited. 

‘2:45, 1000 cc. 5 percent alcohol and 5 percent glucose 
started intravenously with ampules 1 Solution 
B. Partially reacted. Responds to questioning. 


“3:15. Dozing at intervals. LV. infiltrated. Restarted 
in left ankle by Dr. Peacock.’’ (J.A. 42). 


The plaintiff’s counsel during the course of reading the 
hospital record moved for a mistrial, which motion was 
denied. (J.A. 40, 41). Following the conclusion of the 
argument upon the motion for directed verdict, during 


which plaintiff’s counsel seemed to refuse to argue the 
merits of the motion (J.A. 47), the court granted the motion 
of each defendant for a directed verdict. 


SUMMARY OF ARGUMENT 


The legal duty of the defendant hospital was to render 
such hospital care to the plaintiff as was customarily exer- 
cised by other hospitals in this community in 1954. The 
plaintiff’s opening statement did not set forth that standard 
or the facts making it up. Accordingly, it could not be 
determined whether the conduct of the hospital personnel 
in this case, which was detailed, was in breach of any duty. 


The substance of the plaintiff’s complaint against the 
defendant hospital was that the hospital had neglected its 
patient for up to a half hour after the administration to 
the plaintiff of an intravenous feeding. This allegation was 
capable of being proved by the plaintiff only on the basis 
of hospital records. However, the entries in the hospital 
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records did not support the contention made. Accordingly, 
in the absence of available proof of specific negligence, the 
direction of a verdict was proper. 


Since it is beyond the knowledge of the average layman 
as to whether intravenous feedings infiltrate in normally 
well-run hospitals despite negligence, and since it is like- 
wise beyond the knowledge of the ordinary layman to 
determine whether or not negligence naturally follows 
from the existence of infiltration, the doctrine of res ipsa 
loquitur was not applicable to this case. 


Since plaintiff’s counsel had entered into a binding stipu- 
lation as to the authenticity of the hospital record of his 
client, and since he stated that he intended to introduce 
the record into evidence in its entirety, and since the record 
was the only means by which the plaintiff could have proven 
lack of attention, the court, in the interest of conserving 
time, was justified in considering the actual entries in the 
record upon a motion for a directed verdict at the conclu- 


sion of the opening statement. The court did not have 
to wait until, in due course, it was formally introduced 
into evidence. 


ARGUMENT 
L 


The Plaintiff's Opening Disclosed That He Could Not Prove 
a Breach of Duty in Any Specific Particular 


The plaintiff’s opening failed to state a cause of action 
against the defendant hospital. The plaintiff’s conten- 
tions of negligence on the part of the hospital and its 
personnel may be reduced to a single ground. The thrust 
of his argument was that he was left alone following sur- 
gery, unobserved. Presumably he would argue that had 
he been observed the intravenous feeding which he was 
receiving either would not have infiltrated or the infiltra- 
tion would have been noticed earlier than it was. 
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It is for this reason that the plaintiff’s contentions are 
really alternatives. Providence Hospital was charged with 
negligence in failing to maintain a recovery room. The 
only purpose of the recovery room, as applicable to this 
case and as stated by plaintiff’s counsel, is to keep a patient 
under observation by competent personnel. Presumably 
the plaintiff would agree, as he would have to, that if a 
similar watch were kept on the plaintiff in his room, the 
hospital’s duty toward the patient would be discharged. 
And so the thrust of the plaintiff’s case is that the plain- 
tiff was left alone unobserved so that there was infiltration 
from his intravenous feeding. The difficulty with the plain- 
tiff’s position is that he sought to prove this on the basis 
of the hospital records.? 


The hospital records, however, cannot be read so as to 
permit any such conclusion. They state that at 2:40 o’clock 
the patient was returned to his room. Immediately there- 
after there is an entry that Dr. Leahy was present. The 


records then state that at 2:45 intravenous feeding was 
commenced. It is the plaintiff’s contention that Dr. Leahy 
started this intravenous feeding. Accordingly, Dr. Leahy 
would have had to have been still present. Although there 
is no other entry until 3:15 that entry shows that the 
patient was ‘‘dozing at intervals.’’ If this entry is true, 
then the patient had to have been observed at intervals 
preceding the time of the entry so that this observation 
could have been made. The plaintiff, however, would have 
had the court and jury understand that no observation was 
made of the plaintiff between 2:45 and 3:15 on the after- 
noon following the operation. Such a conclusion obviously 
cannot be made on the basis of these records alone. The 
fact that no entry is made for one-half hour does not sup- 
port the inference that the plaintiff was alone for that half 


2He gave the trial court no indication that he could otherwise prove these 
facts; nor has he done so in this court. He never stated that any witness 
could testify to the absence of observation. 
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hour and was not observed. An examination of the por- 
tions of the hospital record read by the plaintiff to the 
jary will demonstrate, and reason will disclose, that entries 
are made only at such times as there are significant things 
to report. A hospital nurse will not keep a minute by min- 
ute log of her tour of duty. She is not a reporter so as to 
minutely record a constant observation of the patient. 


This is not to say that it is the defendants’ contention 
that a nurse was in constant attendance upon the plaintiff 
and simply saw nothing for one-half hour, but it is to say 
that you cannot infer that the plaintiff was not visited or 
not observed for one-half hour by the mere fact that there 
are no entries covering that period of time.* 


Accordingly, since the plaintiff was represented to be 
unconscious and therefore unaware of what was happening 
about him, and since the plaintiff did not offer to produce 
any witness who could testify that he was unattended, his 
contentions of negligence with respect to the hospital must 


rest solely upon entries in his chart. Since no fair, reason- 
able interpretation of this chart will permit the conclusion 
that the plaintiff was unattended for a half hour, the 
court properly concluded that the plaintiff would be unable 
to make out a case based upon this ground of negligence. 


However, assuming one were to conclude that the plain- 
tiff was left unobserved between 2:45 and 3:15 on August 
13, 1954, the jury could not infer that as a result of such 
lack of attention either the intravenous solution infiltrated 
or that such infiltration could have been earlier discovered. 
A number of comments about the plaintiff’s opening state- 
ment are here apposite. The plaintiff’s offer of proof 


3 Plaintiff ’s counsel very carefully stopped reading the hospital record with 
the conclusion of page 56 of the chart. Had he read the first entry on 
page 57 the following information would also have been included in the 
record: ‘8/13/54—3:00 o’clock. Velpeau bandage placed by Dr. Peacock. 
Sleeping. Condition appears good. J. Heffering.’’? (See Comment J.A. 26). 


9 


did not state that intravenous feedings do not infiltrate in 
well-run hospitals of this community. He did not state 
how easy or difficult it is to observe such an infiltration, if 
one takes place. He did not state when infiltration in this 
particular case occurred. He would argue that it had been 
occurring for some substantial period of time, perhaps as 
long as a half hour, but his argument would not proceed 
upon any facts contained in his offer of proof. For all that 
appears from his offer of proof, the infiltration could have 
started a few seconds or a few minutes before it was dis- 
covered at 3:15. If the latter situation is true, then the 
failure of the hospital to more closely observe Malloy 
would be of no consequence. 


There was a much larger objection to the plaintiff’s 
opening statement. It is the duty of a private hospital 
to give a patient such reasonable care and attention as 
the patient’s known condition requires. This duty is 
measured by the degree of care, skill, and diligence cus- 
tomarily exercised generally by hospitals in the community 
and the express or implied contract with the patient. Gar- 
field Memorial Hospital v. Marshall, 92 U.S. App. D.C. 234, 
304 F.2d 721 (1953). Nowhere did the plaintiff’s offer of 
proof contain a statement as to what was the degree of 
“‘eare, skill and diligence customarily exercised generally 
by hospitals in the community’? in 1954 in respect of a 
patient such as Frank Malloy. The court could not under- 
stand from the plaintiff’s opening statement that recovery 
rooms were generally in use in the District of Columbia 
in 1954. He could not understand whether the custom 
of the community called for a nurse or other hospital per- 
sonnel to be in constant attendance upon a person receiving 
an intravenous solution following surgery. Plaintiff’s 
counsel did not offer to prove that normally a person under 
anesthesia, as was the plaintiff, would be disturbed or 
agitated. He did not offer to prove that it was customary 
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for a patienc, such as the plaintiff, who was being given 
this intravenous feeding to have his leg immobilized.* 


Plaintiff’s counsel contended in his opening that the 
needle was affixed ‘‘only by a small piece of adhesive’’ 
but he nowhere stated that this was not good medical prac- 
tice and that any competent physician in the community 
would not have done likewise. He did not offer to prove 
what the correct or proper method would have been. Charg- 
ing the physician with malpractice, he states that he im- 
properly inserted a needle. But how can he know this? 
The fact of infiltration does not prove this conclusionary 
fact. He did not offer to prove that well-placed needles 
do not infiltrate and his contention in this respect in any 
event places him upon the horns of a dilemma. If the 
needle had been improperly placed, presumably the infil- 
tration took place at that time and the charges of failure 
to immobilize the limb and carefully observe the patient 
become immaterial. These latter charges become material 


only if it is assumed that the needle was well placed, 
but by virtue of the plaintiff’s agitation, became displaced. 


A careful consideration, therefore, of the plaintiff’s open- 
ing statement, the hospital records upon which he was to 
rely, and the observation that there was no other witness 
available to the plaintiff, demonstrates that the plaintiff 
could not have proven the specific acts of negligence and 
malpractice, 


Ir 
Res Ipsa Loquitur Was Not Applicable to This Case 


There therefore remains to consider only the claim that 
the plaintiff was entitled to have the court apply the 
doctrine of res ipsa loquitur to his case. However, this 


4Indeed the plaintiff is not even in a position to prove that in fact his 
leg was not immobilized. Although his counsel said it was not, the hospital 
chart makes no such disclosure and the plaintiff was unconscious and there- 
fore cannot testify whether it was or was not. 
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clearly was not a case calling for the application of that 
doctrine. The doctrine of res ipsa loquitur is to be spar- 
ingly used in cases involving malpractice, only ‘‘where the 
undesirable result is such that it is evident even to a layman 
and could not have occurred except for the doctor’s neg- 
ligence, as, for instance, when a foreign object is left in 
a wound after an operation.’’ Johnston v. Rodis, 151 F. 
Supp. 345, 348 (D. D.C. 1957).* See also Furr v. Herzmark, 
92 U.S.App.D.C. 350, 206 F.2d 468 (1953). 


Neither the jury, the court below nor this Court can 
conclude that infiltration of an intravenous feeding can 
occur only through negligence. Whether it does or not 
is not within the ken of the average layman. Nor can the 
layman determine how much infiltration is necessary to 
produce an ulcer, whether this is a likely consequence of 
infiltration, how easy it is to detect an infiltration, or how 
much infiltration must occur before it is readily observable. 
In the absence of this degree of knowledge on the part of 
the lay juror, medical testimony from expert witnesses 
would have to be produced which would permit the conelu- 
sion that an infiltration does not occur but for negligence 
in either the insertion of the needle or the care of the 
patient once the feeding has commenced. The plaintiff in 
the present case, however, did not offer to prove any such 
facts. In Johnston v. Rodis, supra, at 348, J udge Holtzoff, 
after an extensive review of authorities, concluded that 
res ipsa loquitur was generally not applicable to a mal- 
practice case and was confined to those instances of obvious 
error. That case involved a fractured arm received by a 
patient while receiving electro-shock treatment at the hands 
of a psychiatrist. He specifically concluded that res ipsa 
loquitur was not applicable to that case. With this con- 
clusion this Court agreed. Johnston v. Rodis, 102 U.S. 


5 Reversed on other grounds. Johnston v. Rodis, 102 U.S.App.D.C. 209, 
251 F.2d 917 (1958). 
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App. D.C. 209, 251 F.2d 917 (1958) although the judgment 
was reversed on other grounds.® 


For a further reason however, the doctrine of res ipsa 
loquitur was not applicable to this case. Dr. J ohn Leahy 
was not represented to be an employee of the hospital. 
Rather the contrary appeared. (J.A.7). Yet the plaintiff 
invoked the doctrine against both Providence Hospital and 
Dr. Leahy contending that the plaintiff was under the sole 
and complete control of each defendant. Aside from being 
a contradiction of terms, res ipsa loquitur does not apply 
when the negligence could have proceeded from either 
one of two or more participants. See Taylor v. Crane 
Rental Co., 103 U.S.App.D.C. 13, 254 F.2d 350 (1958). 
This is quite obvious from the plaintiff’s offer of proof 
in this case for he has stated in one breath that the 
infiltration came about because the needle was improperly 
inserted and in another that the needle became dislodged 
during the plaintiff’s involuntary movements which oc- 
curred either because the hospital or the doctor failed 
adequately to restrain and observe the patient. 


1 


The Court Correctly Required the Plaintiff to Amplify 
His Opening Statement 

The plaintiff makes two points with respect to the trial 
court’s request that his counsel read to the jury, as part 
of his opening statement, the portions of the hospital 
records upon which he relied. He states that he should 
have been allowed to present his proof in his own fashion 
and that the court should not have considered the hospital 
records until all the plaintiff’s evidence was heard. He 
then states that the persuasive effect of the evidence con- 
tained in the hospital records was lost upon the jury by 
being required to proceed as he was. 


6 This court held that a breach of warranty claim was properly presented. 
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The second contention is easily answered. If the directed 
verdict was correctly entered, the inartistic manner in which 
evidence was presented to the jury is immaterial. 


The first contention, however, deserves an answer. Plain- 
tiff’s counsel entered into a binding stipulation at pretrial 
as to the authenticity of the Providence Hospital records 
pertaining to his client. When the motion for a directed 
verdict was being considered, he unequivocally stated that 
he intended to introduce the entire record in evidence as 
part of his case. He was told that no objection would be 
interposed. Yet he refused to permit the trial court to 
consider this record when considering the motion for a 
directed verdict. This was pure captiousness. The trial 
court possessed ample discretionary authority to require 
the plaintiff’s counsel to amplify his opening remarks so 
as to disclose those precise parts of the hospital records 
upon which he relied. 


A regard for the dispatch of business in the District 
Court fully justifies such a ruling. It was obvious that 
the plaintiff intended to establish critical points of his case 
by means of the hospital record. It was also obvious to 
the defendants’ counsel that the record would not support 
the conclusionary statements made by plaintiff’s counsel 
in his opening to the jury; that these records were not 
subject to the interpretation sought to be placed upon them. 
This point was made to the trial court. Since there was 
a stipulation as to the authenticity of the records, the trial 
court could properly consider them. 


When plaintiff’s counsel interposed his objection, the 
court used an alternative method so as to see that these 
entries were spread upon the record. 


Plaintiff’s counsel would have had the trial court strait- 
jacketed by his semantics. He would have required the 
court, counsel and jury to sit passively by for perhaps 
several days until the records were formally introduced 


14 


as an exhibit during the course of trial, when it would 
have then become clear that the representations, which he 
made with respect to those records, would not have been 
accurate. Such a course would have been foolish and time 
consuming. Regard for the dispatch of the court’s busi- 
ness dictated that useless effort not be taken. Accordingly, 
plaintiff’s counsel was asked to be quite specific in detailing 
those portions of the hospital record upon which he relied. 
‘When he did so, it became apparent that he could not prove 
the allegations of negligence which he had leveled at the 
defendants.’ 


Plaintiff’s counsel never suggested to the trial court, 
nor does he suggest to this Court, that he could prove 
that the plaintiff was left alone and unobserved for upwards 
of a half hour, by means other than the entries in his 
client’s hospital chart. Under these circumstances it was 
altogether proper for the court to inquire whether the 
hospital record would support plaintiff’s contentions. 


CONCLUSION 


This was not a ease calling for the application of the 
doctrine of res ipsa loquitur. Upon the representations 
made by plaintiff’s counsel in his opening statement, it was 
clear that the plaintiff could not prove his allegations of 
negligence. Accordingly the direction of a verdict on behalf 
of Providence Hospital was a proper disposition of the case. 


Paut R. Connoiiy 
800 Colorado Building 
Washington 5, D. C. 
Attorney for Appellee 
- Providence Hospital 
Of Counsel: 


Hocan & Harrson 


7 Plaintiff’s counsel, himself, and not the court, determined that he should 
read every entry in the record, including an interminable amount of minutia. 
(See transcript). 
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(i) 


QUESTIONS PRESENTED 


Appellee, John J. Leahy, believes that the questions 
have been adequately stated in the Brief of Appellee, 


Providence Hospital and, therefore, adopts the same. 


In The 
UNITED STATES COURT OF APPEALS 
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No. 16,144 


FRANK J. MALLOY, 
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PROVIDENCE HOSPITAL, A BODY CORPORATE, 
and 


JOHN J. LEAHY, 
Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE JOHN J. LEAHY 


SUMMARY OF ARGUMENT 


Due to the fact that the argument on behalf of Appellee is so brief, 
it does not appear necessary for Appellee's argument to be summarized. 


ARGUMENT 


Appellee, John J. Leahy, herewith adopts the Argument in the 
brief filed on behalf of Appellee, Providence Hospital, since the basic 
issues as to both Appellees are substantially the same. 


Appellee, Leahy, furthermore points out with specific reference 
to the proceedings against him, that a motion for a dismissal or directed .! 
verdict was made on the basis of plaintiff's opening statement. (J.A. 
34-36). The basis for said motion was that the opening statement of 
Appellant's counsel made it abundantly clear that he intended to rely 


started the intravenous solution on August 13, 1954, at 2:45 p.m. 

(J.A. 19, 22-23). The pertinent portion of the hospital records, as set 
forth at J.A. 42, failed completely to support Appellant's allegation. 
The only reference to Dr. Leahy in that portion of the record is that he 
visited the patient at 2:40 p.m. The entry of 2:45 p.m. is completely 
separate from the prior entry and recites simply that the described 
solution was! "started intravenously". Dr. Leahy is not named in the 
entry of 2:45 as having started said solution. 


It was the position of Dr. Leahy in the trial court and is his 
position here that the hospital chart cannot be interpreted in any way to 


read that this intravenous was started by him. In order for such an inter-— 


pretation to be placed in the chart, the entry of 2:45 p.m. would have to 
be read as a single entry with that of 2:40 p.m. and such would not be a 
reasonable or rational method of reading hospital charts, nor would it 
be in keeping with the orderly manner in which entries were made 
throughout the entire chart. For nowhere in the entire chart do you find % 
any indication that entries should be read in reverse chronological 


order. 
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If the hospital records could not reasonably be interpreted to 
support the allegation made by Appellant against Dr. Leahy and, if 
Appellant in his opening statement did not offer or outline any evidence 
apart from the hospital records by which he would prove his allegations, 
then it was certainly proper for the trial court to examine the records 
or cause them to be read rather than subject this Appellee to 4 lengthy 
trial at the conclusion of which a verdict would have to be directed in 
his favor. And an examination of the portion of the hospital chart in 
question reveals that it would be a gross distortion to read into the chart 
even an inference that Dr. Leahy started the intravenous. 


CONCLUSION 


Appellee respectfully submits, therefore, that since the hospital 


chart, itself, demonstrates conclusively that it will not support the 


allegations made by Appellant's counsel in his opening statement, wherein 
he relied exclusively upon the chart, the granting of a directed verdict 
for Appellee, John J. Leahy, was a proper action by the trial court and 
should be affirmed. 


Respectfully submitted, 


J. JOSEPH BARSE 
H. MASON WELCH 
J. HARRY WELCH 


505 Investment Building 
Washington 5, D.C. 


Attorneys for Appellee, 
John J. Leahy 


